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Determination of Negligence in
Medical Malpractice
Civil Litigation
Tsung-Fu Chen’

Abstract

Defendants’ negligence is required for tort liability under tort law.
In medical malpractice suits, many courts around the world create
medical customs to be the standard of care for physicians in a tort litiga-
tion instead of the reasonable person of the standard of care due to the
high uncertainty of the outcome of medical treatments and their ex-
perimental nature. The standard of medical customs is lower than that
of reasonable person since it endows physicians with more privileges
than ordinary defendants.

The so-called “medical level” standard prevalent in Japanese med-
ical law is not a concrete standard of care; it is nothing more than a
standard of care that takes into account whether a physician’s diagnosis
and treatment meets the anticipated medical standard. In theory, this
standard is similar to that of a reasonable person, considering the risk
and benefits of the treatments offered to patients.

As far as the medical guidelines are concerned, although they are

Professor of Law, National Taiwan University; J.S.D.; School of Law, New York
University, USA.
Received: February 14, 2011; accepted: September 29, 2011
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often followed by physicians in their practice, the guidelines are general
rules, which are not specifically designed to be enforced in an individ-
ual patient’s case. These medical guidelines may not be construed to be
a unique standard of care since medical treatments are not only tech-
niques but also arts.

This study argues that it should depend upon the standard of rea-
sonable physician when determining the negligence of a doctor, while
medical customs, medical review opinions, and medical guidelines are
deemed relevant criteria only in so far as to determine the standard of
reasonable physician. The standard of reasonable physician is equiva-
lent to that of reasonable person with the specific taking into considera-
tion of medical professionals. The standard of care under a reasonable
physician should consider multiple factors such as an individual pa-
tient’s special circumstances, the risks of treatments, the potential
losses, the possibilities of occurrence of risks, the cost of treatments,

and the patient’s financial burdens.

Keywords: Medical Malpractice, Medical Customs, Medical Review Opin-
ion, Medical Guidelines, Reasonable Physician’'s Standard of
Care, Learned Hand Formula, Professionals, Negligence in
Torts
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