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How to Balance Free Speech and
Reputation?—Reflections on the
Interpretation No. 509 after a
Decade of Confusion

Jimmy Chia-Shin Hsu
Abstract

The Interpretation No. 509 of Taiwan’s Constitutional Court was a
landmark decision that revolutionized Taiwan’s criminal libel law in
favor of more freedom of speech. It caused huge ripple effects on the
tort of defamation, but it also left unresolved the specific fault standards
regarding falsehood. This article proposes a blueprint for future devel-
opment, based on the insights gained from in-depth analysis of deci-
sions rendered by Taiwan’s Supreme Court Civil Panels since 2000. It
is discovered that the Supreme Court went through twists and turns on
the fault standards, Since early 2007 the Supreme Court Civil Panels
have gradually reached the consensus that negligence is the rule, while
finetuning toward more protection of speech in cases involving public
interests. This article argues that the Supreme Court is heading toward
the right direction, but the fault standards need specification. In Inter-

pretation No. 656, Justice Lin Tzu-yi issued a dissenting opinion, which
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contains the most promising system of fault standards regarding false-
hoods in years. This article refines Justice Lin’s opinion by further in-
stantiating the allocation of burden of proof. Ultimately, this article
hopes that the blueprint offered will offer guidance to the future devel-
opment of this field of law.

Keywords: Interpretation No. 509, Interpretation No. 656, Right to Reputa-
tion, Freedom of Speech, Actual Malice, Burden of Proof, Bur-
den of Persuasion, Fault, Polarized Politics, Politics of Rumors
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