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reasonably believes to be in the best interests of the corporation.”
80 JESSE H. CHOPER, JOHN C. COFFEE & RONALD J. GILSON, JR., CASES AND MATERI-
ALS ON CORPORATION 74 (2008).
F}r%ii?l?}iiﬁ E![JPJ“’F&I’%??]‘FEF% ’ ﬁ%%STEVEN L. EMANUEL, CORPORATION, EMANUEL
LAwW OUTLINES 179-187 (2000) ; 2% » [F,Jﬁ§f75 CEIL9N N s 2 [ﬁjﬁ%t
76 > FI119 -
CHOPER, COFFEE & GILSON, supra note 80, at 104 and note 41. I fypLH 7:1%
NP TESSTAIEE E L H o RO T LR TR 2 T
iF"[ I'ﬁiflfﬁl' T RIFAEE Y [ o EMANUEL, id. at 186-87. Hidf o 5% ﬁl'”‘.liﬁ;[)fj'
FLRRLT TR ETH B P R Y STA R Y o ﬁg‘jﬁ%ﬂﬁ,@:‘ P A 2T 5 E
fol T4 [ 15T -
?’fﬁ?%STEPHEN M. BAINBRIDGE, CORPORATE LAW 132-33 (2009); EMANUEL, supra
note 81, at 180.
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1. Shlensky V.Wrigley84
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2.Smith v. Van Gorkom®

EaEEEAWEEERATDEMABRE Z KB - AEK
EEAERRLSEANATHENFA MU REREERT - HEZ

Shlensky v. Wrigley, 95 111 App 2d 173, 237 N.E. 2d 776 (1968).

i & Brehm v. Eisner, 746 A.2d 244 (Del. 2000). [#7EpyEI# ¢ FlI 2k 2k - 2%
AT 2R T HGTELE RS A E S
RPN T Oy 51 (LD 2R R B e SR TR R A e 3R R
i TR WA R MR e R R A TR
P B SRRGURETE G 7 A

8 Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985).
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3.In re Walt Disney Co. Derivative Litigation88
ARE R RSB R R B s 2 TG - B
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4.Stone v. Ritter®
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8 In re Walt Disney Co. Derivative Litigation, 84-1906 A.2d 27 (2006).
o Stone v. Ritter, 911 A.2d 362 (2006).
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5.1In re Citigroup Inc. Shareholder Litiga‘cion90

AEBEINEEFR AN GZEHERRTEZERE  Ewmb X7
B RMBARREER 2K - MZEEHEENARE - Z20E
=t % E/n 5 (Citigroup Inc., DI T L) 2 &= LHER
FRAERGEETER - R HeREBEEREREEY (=
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oo

REIRNMEZIBEZRMGER > HEEES M MIERTT
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0 In re Citigroup Inc. Shareholder Litigation, 964 A.2d 106 (Del. Ch. Ct 2009).
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ABREERICEAE R G AR > ARETER & 57 3R 5
TR B HRE - RS F BT AR E AL QE I o R R
BWr—REBEAR S - BELEE G RFRERTLIENEEF - T
REEAWEE AL HUEHEZTELRERTRAMER

Hofaf BEHEBFFME FRNWLERETHEN  FEEE
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AR RIAETIER

Gk 3 EEL 5]

1. American Law Institute, Principles of Corporate Governance®’

o § 4.01(a): A director or officer has a duty to the corporation to perform the direc-

tor’s or officer’s functions in good faith, in a manner that he or she reasonably be-
lieves to be in the best interests of the corporation, and with the care that an ordi-
narily prudent person would reasonably be expected to exercise in a like position
and under similar circumstances. This Sub-section (a) is subject to the provisions
of Subsection (c¢) (the business judgment rule) where applicable. (1) The duty in
Subsection (a) includes the obligation to make, or cause to be made, an inquiry
when, but only when, the circumstances would alert a reasonable director or officer
to the need therefore. The extent of such inquiry shall be such as the director or of-
ficer reasonably believes to be necessary. (2) In performing any of his or her func-
tions (including oversight functions), a director or officer is entitled to rely on ma-
terials and persons in accordance with §§ 4.02 and 4.03 (reliance on directors, offi-
cers, employees, experts, other persons, and committees of the board).

§ 4.01 (b) Except as otherwise provided by statute or by a standard of the corpora-
tion [s 1.36] and subject to the board’s ultimate responsibility for oversight, in per-
forming its functions (including oversight functions), the board may delegate, for-
mally or informally by course of conduct, any function (including the function of
identifying matters requiring the attention of the board) to committees of the board
or to directors, officers, employees, experts, or other persons; a director may rely
on such committees and persons in fulfilling the duty under this Section with re-

spect to any delegated function if the reliance is in accordance with ss 4.02 and
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56 ¥ L Al ( American Law Institute, Principles of Corporate Gov-
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4.03.
§ 4.01 (¢) (a) A director shall perform the duties of a director, including duties as a
member of any committee of the board upon which the director may serve, in good
faith, in a manner such director believes to be in the best interests of the corpora-
tion and its shareholders and with such care, including reasonable inquiry, as an
ordinarily prudent person in a like position would use under similar circumstances.
(b) A director or officer who makes a business judgment in good faith fulfills the
duty under this Section if the director or officer: (1) is not interested in the subject
of the business judgment; (2) is informed with respect to the subject of the business
judgment to the extent the director or officer reasonably believes to be appropriate
under the circumstances; and (3) rationally believes that the business judgment is in
the best interests of the corporation.
§ 4.01(d) A person challenging the conduct of a director or officer under this Sec-
tion has the burden of proving a breach of the duty of care, including the inapplica-
bility of the provisions as to the fulfilment of duty under Subsection (b) or (c), and,
in a damage action, the burden of proving that the breach was the legal cause of
damage suffered by the corporation.

92 H%&F%EJRMBAS 30 -

0 ALTG o S121 0 2y B TEE #  [IRMBCATS 518 ) » o+ 2 S RASE *
7:%1@;;15?7%@ i) -
EMANUEL, supra note 81, at 175; CHOPER, COFFEE & GILSON, supra note 80, at 105.
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BHBL) RAEHREW HEEEHELANEFT  FERBLE
KRB - HE 2 HEF(EmER#B % (gross negligence) - #
FRH BN (rationality) 7 # &%
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M (plinFEstZ e HERXXNGHEEL) BITREEZ TN
W REHLFALRBEZLENRERL - S HESAFER L
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REAHEEH LR T HARNESE  EZRAENNEINUAEL
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2.DGCL 102(b)(7)*®

BAINBRIDGE, supra note 83, at 132; EMANUEL, supra note 81, at 174.

% DGCL 102(b)(7): “A provision eliminating or limiting the personal liability of a
director to the corporation or its stockholders for monetary damages for breach of
fiduciary duty as a director, provided that such provision shall not eliminate or
limit the liability of a director: (i) For any breach of the director's duty of loyalty to
the corporation or its stockholders; (ii) for acts or omissions not in good faith or
which involve intentional misconduct or a knowing violation of law; (iii) under §
174 of this title; or (iv) for any transaction from which the director derived an im-
proper personal benefit. No such provision shall eliminate or limit the liability of a
director for any act or omission occurring prior to the date when such provision be-
comes effective. All references in this paragraph to a director shall also be deemed
to refer to such other person or persons, if any, who, pursuant to a provision of the
certificate of incorporation in accordance with § 141(a) of this title, exercise or

perform any of the powers or duties otherwise conferred or imposed upon the board
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of directors by this title.”

O TP Y N U P 4 B RS IR ] R R
E g‘%‘l”ﬁﬁ A B HIRCE P PIER T (clear and convincing
evidence) » £ 41 % £ EJ'f'rl’f PR PR > B9 2 2 IR TR
o ;;;Efvgui&k;;;pm <FI gﬁky@) e o

98

gt ot ﬁjiiﬁ (the Companies Act 2006) 3V174{%07Ed Z il V=23 Sk )
A 0 (1A director of a company must exercise reasonable care, skill and dili-
gence. (2)This means the care, skill and diligence that would be exercised by a rea-
sonably diligent person with- (a)the general knowledge, skill and experience that
may reasonably be expected of a person carrying out the functions carried out by
the director in relation to the company, and (b)the general knowledge, skill and ex-

perience that the director has.”
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0 DAVID ROSENBERG, SUPPLYING THE ADVERB: THE FUTURE OF CORPORATE RISK-
TAKING AND THE BUSINESS JUDGMENT RULE 6-7 (2009).
Id. at 7-8; CHOPER, COFFEE & GILSON, supra note 80, at 106.
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102 ROSENBERG, supra note 100, at 8; CHOPER, COFFEE & GILSON, supra note 80, at 87.
103

ROSENBERG, supra note 100, at 9.
10

4 CHOPER, COFFEE & GILSON, supra note 80, at 106.
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e ffrlmv;m ,;gj VL R R Y £ 98 - B
o FES L B Cﬂfﬁirﬁﬁ » F1325-326 2011#9 JFET My o X BIFE LR
EF?FT%,FH?JEG = RUE %5*1415 U.S.C § 78u-4: (f) Proportlonate liability:

(A) Joint and several liability Any covered person against whom a final judgment
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is entered in a private action shall be liable for damages jointly and severally only
if the trier of fact specifically determines that such covered person knowingly
committed a violation of the securities laws. (B) Proportionate liability (i) In gen-

eral Except as provided in subparagraph (A), a covered person against whom a fi-
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nal judgment is entered in a private action shall be liable solely for the portion of
the judgment that corresponds to the percentage of responsibility of that covered
person as determined under paragraph (3).

T kR 5Y304 1K t\fJ'fJL’PJ"Fﬁ’ETE CE Y TEPURES o A EK
E'ﬁ?ﬁb%i‘ SRR [ EBIEROAE R
W 2 L T @w S R IR LD Pl
i%’(*f*“ﬁ [ip&ﬁ@ﬁ[@ TEFP" (incentive-based or equity-based compensation ) 355"
Al TSR] - BRI AR AR L o 2R S P
?{.’[r P BRI - R BT - R %I . :Fe N3
NI ﬂ‘i d5d 1 % (Sarbanes- Oxley Act of 2002) EEG Fj ’F *%ﬁ
LS| I%J/}%krﬁ (F) > LR EIF > 5058 > F18-34 > 2004F 5F] - IR
g™~ : Sec. 304. Forfeiture of Certain Bonuses and Profits.: “(a) Additional Com-
pensation Prior to Noncompliance with Commission Financial Reporting Require-
ments.—If an issuer is required to prepare an accounting restatement due to the ma-
terial noncompliance of the issuer, as a result of misconduct, with any financial re-
porting requirement under the securities laws, the chief executive officer and chief
financial officer of the issuer shall reimburse the issuer for—(1) any bonus or other
incentive-based or equity-based compensation received by that person from the is-
suer during the 12-month period following the first public issuance or filing with
the Commission (whichever first occurs) of the financial document embodying
such financial reporting requirement; and (2) any profits realized from the sale of
securities of the issuer during that 12-month period. (b) Commission Exemption
Authority.—The Commission may exempt any person from the application of sub-
section (a), as it deems necessary and appropriate.”
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Analysis of Business Judgment
Rule under Taiwan’s Legal
Framework — A Case Study of
Ben-Q’s Acquisition of Siemens’
Mobile Division

Kai-Lin Faung
Abstract

The Business Judgment Rule encourages corporations to take risks
for the sake of higher returns; however, higher returns imply a greater
risk association. As such, corporate executives’ decision-making would
not only have significant impact on a firm’s overall performance; it
would also bring about systematic risk. There are numerous academic
studies regarding the adaptation of the Business Judgment Rule into
Taiwan’s legal system; nevertheless, the Rule has not yet been estab-
lished firmly in practice. This paper is based on a Taiwan case, in which
the Ben-Q corporate director, in pursuit of business transformation and
external growth, inspite of the great risk, bid on the acquisition of the
mobile division of a giant firm—the Siemens Corp. This would be the
perfect case to explore the nature and the application of the Business

Judgment Rule in Taiwan.
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With the acceptance of the Business Judgment Rule under the US
court system, this paper analyzes five classic US cases and related court
opinions, supplementing this analysis with Taiwanese research on the
Business Judgment Rule from both the academic and the practical per-
spective, and then examines the findings in the context of the BenQ-
Siemens case. The objective of the paper is to explore whether the
Business Judgment Rule should be adopted into Taiwan’s legal system,
since the business culture differs from that of the US in areas such as
cross-holdings, pyramid structure, and a system that has yet to hold
corporate directors fully accountable.

This paper concludes that, at the current stage, it is not appropriate
to adopt the Business Judgment Rule in Taiwan and that the duty of
care regulations should be redesigned. The BenQ-Siemens case demon-
strates how business judgment possesses characteristics uncommon to
judgments in average civil cases. This paper recommends an alternative
approach to the existing liability structure under Taiwan’s civil law,
namely, the adaptation of a dynamic measurements accessing the stan-
dard of duty of care; such a standard would classify business judgments
by directors in a more subtle fashion, and doing so would add account-
ability to future corporate managers who seek higher returns while tak-

ing on greater risks.

Keywords: Business Judgment Rule, Duty of Care, Burden of Proof, Pro-
portionate Liability, Conflict of Interest, Good Faith, Systematic
Risk

~349-



	05方嘉麟_261-310.pdf
	05方嘉麟_311-349

