KB PERIBOR T 2B 5 8P
ZIBHILR I
—— e TR B PR R 3 R

T R OE

z B
WoE R EEBAMATFEHBRETRE
T HREELHBEZHEG2E i
Eh — BN EREY %
— BB = RERMAGEHEEZES
- BEHEEY R E W Z WA
= RELHBRAEEMEZRE 2 LEAHAIBHBEETHAES
i 2 P REEAT
W REFTHREHBEEEEY — 2EARAFIBHBRAZTHE
wHst T b 5 3 15 4R
A REEHBETERAY, 2 - AHAABHBREZHAEGZ
Foktk Bim g

RS B TR PR S
wﬁpw:wﬂw#JJﬂ*ﬂ:% SEFEH - OOF 2 H = =
iR : )

—51—




2

MK kS

F—=0M

=N AL S SN Sk

I

BBzt
C AR NS EHERER A&

Wz =&

R EEREER L AANE

( Private Benefits of Control in

Operating the Company )

4 % B KA B ( cash-out

merger )

s H #H # (transfer of Co-

ntrol )

5~ REAR NS B AT

T2 Wik RO ERR TR

— BHEERTAX 2B+ 2

I

B

Tadk, A

CRAARATEHEEATH

R Bk

CULTAFHERY D ZABN

N

CTATHE , BBHHEARE

4

por=]

Z FRBFRAE
%ﬁ’

—50—




—O—%+=A FEVERIOR T AT HA £ ZFHIRR 3

i =

S B 4 R SR AR [ R 3R L Bk R R IR R A
TRNRZARERNZARTR > 2B EEH TR A RO B
Rz "ZHAEH > AEGHRBEEREZTERTBELHE -

WERBEETERGE " A RH, 2 WEEE  ARARKE
EFREERG T - KEAFRE - MERTEFEZFE - BT RS
TRAAGFERA  REXHEMNGRZZARYE LA —HEE
ARy HezdAah BHEPBSRXERFT  HFELT
FAEEEERRN " E2AFRA, FEEHBRE TS ERRH
z T2k B o WEAMMEEBEE R EEURT > AR H
BEHBE "2t &% RHCRERE  BRERTLIARY
ETHE LT AFHERD ) ML ERRIAKLNE > 4 HARE
R T ERBRAFHERE,  HEHBREKAERE TR 28
AT ) BTERAF ) ZRE - S B 15 B R R R A B A
BERZARMER -

BB © IEHIARER - AR RERF  ATHEERR =2 ATFHER
A~ HEFHAAH  RHERE XHBREAT - BRAT

—53—



4 BAREBFH #—=OM

[

=

BHBEXZHET (KB ZEEHB, 0 TREEH,)
( controlling shareholders’ fiduciary duty ) - 7 %% B /A &7 % 247 7 -
BommR Rz EE REAREEFERE  BHEEARATE
ERMBETERNES BEP IR ZZHZEMEEE L - EAELA
AR LRTERNRRLEZRY - RAENG REHETATMH LR
e R > HEGMBREXXARHELBRAEE > S RTwmTER
EZZRFEBAY  REBFEHEITHR  EEHEXEEEH
EEAR BUIHEHNBRRZIARBEEIRET 2240 HE#ER
B —&ZBGEALEEN - A0 EEERE A EH PR EMRE
EXFE - HBWE  AEFRRERZEERELEATE R - K&
NEEZRHNFTRES AL MAREEE 2R RRG A S
ﬁ? o

AR ZEH  BERNEBEHNRRAXARBEERET 24
o BRI HERBEG EMBERNZSE - ALBEXEEHKE X
EHERSMZERE AR LEURBEER R EEER 2 T
E Pl oA AR EE - RS BAT I ) B I R A AT B K R
B REBENEZEEFRRRIARG ZHEE - TEEHEDT

F@Mmymwéﬁﬁmm*HVW3MWﬂﬁ~ ’*@$W%ﬁr5%%
7 ﬁk/ : ;%‘%";’JJ P BRE 2 PoFR, ~ ToERR, » ¢WZ
BT | (2% T Fiduciary dutyJ }%LilF TV B3 - Fiduciary duty/[E%
FRUNSESS | (BT - 5050 _FRIERF & Mduty of loyalty ; - ;ﬂﬁ i
Uiy T B @ﬁ%?ﬁWﬁwﬁ EpFEE Y rmwmwwa
l‘ﬁ“l{,t:ﬁﬁt R N RV kﬂjﬁﬁ VN5 n,}ﬁ"lfu SN ES (WA o
ﬁ F@Aﬂ% f“ﬁ%jﬂ(7ﬂ mﬁﬂﬂ%%>q | TR R R
Ele

—v—v

—54—



—O—%+=A EBEMER T AFHAAF LS ZEHER S

TR REEREREREZETHEORIATHB G ERE o
EMR %I%%&T(mmdwmmw>#ﬁ&%x%§%&%
NIRRT TERZA R BEZES o
%~ BHEBEAR/AS (public company ) % | It K % 5t & %
0 RAZERH L H it R REE -
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Lawrence Mitchell + Robert Ragazzo % Paula Dally % A - % L35 %] i
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Lk - 400 E BB R AT R SRR - B B R R
ERB - ERBT S - EENRAREHBI-_FURFTERRYE - REH
/\F] ¥ £ 3 Joseph Isenbergh & Ronald Gilson & J& 13 Bk w30 - B £
BABAT BT AR T BTG AT ORI 4R
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"RFKE#H, (anti-formalism) ¥4 - BEERAEEEE T &
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Robert A. Ragazzo, Toward a Delaware Common Law of Closely Held Corpora-
tions, 77 WAsH. U. L. Q. 1099, 1135 (1999). “Generally, shareholders have no
rights or obligations relative to the corporation or the other shareholders save those
contained in their stock contracts. Controlling shareholders, however, have a fidu-
ciary duty to the minority in all corporations, including publicly held corporation.”
Ronald Gilson# = » FIfij o S B0 2 %ﬁ\\‘ﬁl B Fﬁﬂfﬁﬂﬁé‘fﬁ\l o fﬁ EN Gk
ﬁﬁﬁ#@_ TFEF% LE Qiﬁ?ﬂﬂtﬁﬂﬁ&ﬁ\l » BERIVRL SR ffiduciary duty Bl 4
fipfL— 78~ 750 2 & (anti-formalism ) VR o T ¥ ED ST 7 S M R
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EHRIBERE T A TIREF AR S ERR T NER A
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2 H| M f% 3 » Iman Anabtawi & Lynn Stoutz® % - & H % %] JE &
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& VEBEBUERETTRAAAATEERNA  E—HRWE P H
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2 Iman Anabtawi & Lynn A. Stout, Fiduciary Duties for Activist Shareholders, 60

STAN. L. REV. 1255 (2008).

24 AMERICAN LAW INSTITUTE, THE FEDERAL SECURITIES CODE, § 209, 29 (1980).

2
S Robert C. Art, Shareholder Rights and Remedies in Close Corporations: Oppres-

sion, Fiduciary Duties, and Reasonable Expectations, 28 1owA J. Corp. L. 371,
381 (2003).

Anabtawi & Stout, supra note 23, at 1255.

Art, supra note 25, at 382.
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EER "TEHANG B BEMEEEKIAFRSN "TEEEH S, B
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b R ARHREZEET L T A TRAHES
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28 ALI, Principles of Corporate Governance, 1.10(b). — &= HIVRAY == ~ F3&

EE'T?J%F]“ Rl AR Y SR SR D25 % f%“l%?/, FlPSE S f
s %?%%QQIHE'*F”J‘J YAER o  RUATE A E  fh  R POAEE RT Y
\J~' E }iﬁ:”m&%@

Deborah A. DeMotti?i o T 25%1) N ﬂi%%'?‘yﬂ-ﬁjﬂ > Deborah A. DeMott,
Down the Rabbit-Hole and into the Nineties: Issues of Accountability in the Wake
of Eighties-Style Transactions in Control, 61 GEO. WASH. L. REv. 1130, 1141
(1993).
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30 Ronald J. Gilson & Jeffery N. Gordon, Doctrines and Markets: Controlling Con-
trolling Shareholders, 152 U. PA. L. REv. 785, 785-86 (2003).

3 PR A8 % A 3 kI 9 B AT 408 > R R 4 0 2006.1.12 - http://
www.epochtimes.com/b5/6/1/12/n1186521 . htm > &b & BETF! © 2010F 4£[6F! -

% v e s [FI 7 P 4 Ay B S s AT R 4 2005.9.14 > htp://
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2.3 2% W X &P (cash out merger, freezeout merger )

% 72 J§ ) # (Management Buyout, MBO ) 1445/ 5] % 4 % 32
JB B A R — N F R OK ) MR R B % B R R B
(Leverage Buyout, LBO) # 5% « 4 3 J§ 1] 4 Bttt o AR 12 4 &
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ROBERT CHARLES CLARK, CORPORATION LAW 499 (1986).
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8 Reza Dibadj, Disputed Concepts in Contemporary Business Association Law: Dis-

cussions on Fiduciary Duty and Capital Lock-in: The Misguided Transformation of
Loyalty into Contract, 41 TULSA L. REV. 451, 459 (2006).

8 Art, supra note 25, at 386. “The fiduciary duties are stated in various and overlap-
ping phraseologies, including loyalty, good faith and full disclosure, and the duty
of fair dealing.”

87 Dibadj, supra note 85, at 460. “The primary differences between fiduciary duties
and the standard of good faith and fair dealing turn upon the ability to act in a self-
interested manner, the computation of damages, the presumption that the parties
operate on an equal footing, and the presence or absence of an imperative to further
the beneficiary’s interests.”

Robert Clark, Agency Costs Versus Fiduciary Duties, in PRINCIPALS AND AGENTS:
THE STRUCTURE OF BUSINESS 128, 198 (John W. Pratt & Richard J. Zeckhauser

eds., 1991).
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Anabtawi & Stout, supra note 23, at 18.

Anabtawi & Stout, supra note 23, at 52; DeMott, supra note 29, at 1140.

JAMES D. Cox & THOMAS LEE HAZEN, CORPORATIONS 412 (2d ed. 2003). “most
modern courts have accepted the principle that the controlling sharcholders as well
as the directors and officers owe a fiduciary duty to other shareholders—to public
shareholders in a public held corporation and to minority shareholders in a close
corporation.”

Robert Flannigan, The Fiduciary Obligation, 9 OXFORD J.L. 285, 285-322 (1989);
Tamar Frankel, Fiduciary Law , 71 CAL. L. REV. 795, 795-836 (1983); Austin W.
Scott, The Fiduciary Principle, 37 CAL. L. REv. 539, 539-55 (1949); Ernest J.
Weinrib, The Fiduciary Obligation, 25 U. TORONTO L.J. 1, 1-22 (1975).

DIt ATEIEE] &y Tﬁ director-corporation ~ guardian-ward - lawyer-client - partner-
fellow partner3 o Deborah A. DeMott, Beyond Metaphor: An Analysis of Fiduci-
ary Obligation, 1988 DUKE L.J. 879, 909 (1988).
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S Y R RSP L i e
o LEET S 2 q&%ﬁq&ﬁgﬁqgkﬁl%ﬂﬂﬁﬂ 3T JE[E{' E| B3 = (public
offering ) Vlvt o Del. Code Annmnus,342(a)(1)(3)(2001)(3o nominal share-
holders).
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Bt - pl— B EHBAT R AL "B, 2EF 0 AAFE
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T, HEGATBE o

EH TN BT EREMEAHERN THR
NE g s TERAS , ~ TRAEAT ) RS TR HERA
.Y UHEHAE THEABD ,  TEABEGATE, - T H
ERBRAEEE—ZAERTRAG , ST REBBRIM RS
TR R, AR IR FHEREEE L TH
BT, o RENF P ERBEEHGEAE B, DR EEY
B TATER,  ERAREATET - DB &R
T HEEEAT P BUNBETFREANREETNS  $EE
S5 MR T VBB ANEHEE "B, TAZERESE D
B EA KL FERR T HEE A WA TR T
AN B R BB o b B E] P R A

% Douglas K. Moll, Reasonable Expectations v. Implied in-Fact Contracts: Is the

Shareholder Oppression Doctrine Needed?, 42 B. C. L. REV. 989, 1002 (2001).
Douglas K. Moll, Shareholder Oppression in Close Corporations: The Unanswered
Question of Perspective, 53 VAND. L. REV. 749, 751 (2000).
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BEARMNE R EEMANG Z EOBERRMNERE S - B2
#Mary Siegalsl % - B3 RSB B8N D B AR M RE Y
CAE2s  EEARF BT - A RR WK By IR 5T
RoOBRRRAERBERER T FBBERESATFEELEE &
TSR RT3 A - R A LR EE o Siegel sl
ARFMB L EERHABERRMNZ T AES  LHBEH =AY
IO AGIE  ERMNE R EANERAHATBHERT
SEETEEE (7 E A E R AR RO B A B

T~ SEBPHER AN W) R B S RE RS L IR R T

ARG EH R ANFE RN EAE L TN A B A5 iR
Pl BEZBERGEZARGERHRNS FZHEE -
LM AR R R Z= 51

FERMMNERAHAEE S M FEMAHNABHBRZAEHZ
EPIBE UTEHXEENEFBRIAEHRR IO AR - &

o Mary Siegal, Fiduciary Duty Myths in Close Corporate Law, 29 DEL. J. CORP. L.
377, 447-48 (2004).
Péﬁf ST RS ¢ BT o PV RS e g S ) o TR R
A AR S5 2 5 37D o R B Ry 2 (R ) o A% fil
Bl WJ@['@%(’%?T fUE R 2 (Uniform Limited Liability Company Act 4009
U%@)?ﬁ%ﬁ(Rde&ﬁMmhmmmmAaMMU%ﬂ)Bﬁvﬁ?%
FEVPIH [ E PR R RS - ORI AT o i
(S B 2 Rl Y RO B IE_IFJE'H?J SRR CO il
(at-will dissolution rights ) » HR F DR T o o It > 0 5055 (R i
fir 2 LR e 1d. at 466-67.
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Meinhard v. Salmon (1928)"'7, % - Z &R LA BT
oy B A K ] - 3% % 5 B Cardozo ZE ¥ ii%#j%%ﬁ T AR E
&% (copartners) - &H AMUARAAARGEERT - HNIL A
ZEEHERR - KRBT LT o xéﬁ%i’%/\%éﬁﬁﬁ%ﬁéﬂim
A RFIT A2 W 0 B BE M AT 242 8192 o ) B 4h #E Donahue v. Rodd
Electrotype (1975)% 1'% 3 J2 B i — % Mk B4H A 5] F LR 2
M EEar "REEBREE &, (utmost good faith and
loyalty) - R EEHEwmTRT : "ERAHNFFTZREARGESH
WX Z I —# b aRFREF ™

2T ER TAEBEEWN

7 Wilkes v. Springside Nursing Home (1976)% s {A DL &
CHEWMEEHNAABEFE - AREAEZRN " 2BERTHET S
BoME "IOBREERRETEREE ) BB FHAMLEER
AWikesEEBHNEZH AN L EFEZ 2 HHEBEESR - K

01 Meinhard v. Salmon, 249 N.Y. 458 (1928).

Salmon 249 N.Y. at 464.

Donahue 3 Rodd Electrotype f[ VDB Donahue[fjigt ﬁ;‘a?ﬁi[ﬁ "Fg? = 9=

Fﬁj, fJ LR 25 1= Harry Roddﬁ;)r_ﬂf[4 + j‘ﬁ![ﬁ, il ZErie 5 | E]irf? 28

T TR [ Harey 3255 |LlDonahue7EE” JIpl=" IFJ‘TE‘FE'I’JI%IJNFI, flJ 'f’zﬁ]l‘ﬁ

JEE PP SRS T S AR SR ] 2

Donahue v. Rodd Electrotype, 367 Mass. 593.

i B 14 EIJ}”FWﬂkes) 7 Springside Nursing Home [Iﬁg FEEE Gy > ™
24T IR E S R AP R 2 Rl WilkesFTH BRAEH

&> Wilkes® 33 H ,glq;gi‘ BLis FH AT J'i”‘i_Wilkesf[% v 2 PR3
A TRUIE TN T | ﬂﬁﬂ@“ﬁ\"@ﬂ B EPDHAR AT IR SRR 2 2

PR E > O FE R
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EHW FREBEENIRAZAELE TEEHALENLE
W, o FEHZRES (UFBAHNBLEE) BEFATE - 8
B BHBEEBERAREENE RSO BREATERALMT
BEEOBEEM L2 RE® TR TAEWLAN, BEAE
HXE R THESE o

B Wilkes £ 1% - 7 Smith v. Atlantic Properties1°7§t{3 R E
SR EAEHLEW L EEN c R EHRT - SHEE
TEANE  IHEEHNTHATEEN O BEEM S E - h—
S 4 K A S PR N B] o R I R B A 2 18 454 © Iman Anabtawi
S@Eil  REZREBT— RN THEHEE, - DBIEIR
ThmEE  REFEFEL R Co BB BHEETLUD
B EA B BEARE TEN T HLHEWAENY, AB%
BB R AT EREE L ZHEL S o REH R
F U {5 4 Wilkes v. Springsided 2 F 3 B A" B E LT F

106 Ragazzo, supra note 4, at 1105.

107 Atlantic Properties * ﬁj fITE 4[[41?71 EARET V4R 55 B 53 Smith ~ Zimble -

Burke + Wolfson > zw*%ﬁwrW%HH4;,}m~ﬁﬁﬂéuﬁﬁiﬁméjgifj
RV PR JI/’F = R ’?"TF HOE (5 BN R 25% 1
) » H HIWolfson;E’_?ETﬁ#lFS?, fl 53 [RHEF] > 2RI [Iifk}{”’%ﬁ%ltg EITT Y E
WSTR[ TP Wolfson™ 4 HLH (= (S35 FH# Smlth—ﬁf b % gl
W iﬁ%%§ fl T [ Wolfsonr 5t B 6 &% %T‘*“?L H J ° iﬂ%?ﬁ
Wolfsonth gl + [ PRl E R ke ﬁfrﬁ‘ PR
FIFoF a4 T ?}’H\ﬁ@']ﬁﬁ&%ﬁz, filAE o4 pgr’%&ﬁw 5? 3 & Wolfson
L PEa @?*ﬁ@fﬁﬁi Wolfson i 2 mpwwvﬁﬁ’g@ﬂﬂ%
T AR w%‘#ﬁﬁf“%@%%ﬁﬂﬁﬁﬂﬁmévﬁﬁ
10z ¥ s S e s | SRR ST -
Anabtawi & Stout, supra note 23, at 23.

109 Anabtawi & Stout, supra note 23, at 53.
110

AIGE AT EFORERL = e b IRl Py = 0 - JI
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Bh TN BRRERG O BEAR TEARG, BB %%
Bz TAEMNE, T B AR ARLERBEHEEE
%&%%%ﬁ%%ﬁ%%xﬁ%%z%&o

3. T TRERDBEEABREY

WA T AEBEEE ) AREES) - Ry SR EEER
&ﬁ&%ré@%ﬁjﬁ%%~#%xﬁ§%m%&ﬁz%+’é
BEF AN REEREEZRD P AEERHARELERF
WS T AMEYG, £ T AT 3% BDouglas Mol $ - 12
B TBEXDVEIE LS | o &£ln re Kemp & Beatley, Inc.
(1984) "B s mlakds - B2 B4 LARBHBEELT
%7 %4 b (substantially ) EL@%‘;?E‘TLJ{J: ( objectively ) # 15 % JF &
AEHEZET AL AV B EL AR a2 EEE""
%%9%%?réﬂ%ﬁj’ﬁﬁiﬁ\émm%ﬁvﬁzﬁﬁ&
ERL A L A X BTN A BN G B2V T4
¥, ORFLETHER T AEBE W % 22 16 o # Meiselman v.

F’*‘,%ﬁﬂi’ AEEry FZELTT][HQ?[‘;IJ YiEtvabr e T Fﬁlﬁ’?‘f‘y ATV BN .
Lawrence E. Mitchell, Professional Responsibility and the Close Corporation:
Toward a Realistic Ethic, 74 CORNELL L. REV. 466, 466 (1989).

12 Moll, supra note 95, at 1002.

13 Kemp & Beatley* F[JE[S@ ’i?fﬁ\!ﬁﬁ& }%LF | Dissin#{IGardstein i tQF:Z, fd:‘i
fho }Tﬂ&aﬂ\;@zo% - A fl |t ELF“ = 9REH TR fJ FEH
(freezeout) - FIf1#GH 'j:L,L[’rFJ"J JEEFS)”/, flzzEk YV P o il
FHVE FE MBS T fifﬁ??*—@f EHIEF T Y r f%”?'ﬂﬂj H '?‘/
o G P RIS R [P R - e - b
T JHEF] = 5 FE“;H?FTEE%tj[' FLF VESE o In re Kemp & Beatley, 64 N.Y.2d
63, 75 (1984).

114 Beatley, 64 N.Y.2d at 73.

® Moll, supra note 95, at 1005,

16 Beatley, 64 N.Y.2d at 73.
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Meiselman'"" %] & - 3 BV & R A B E 4 008 R MR B T AR E 4
X, U TTARBUHCEFRRZEE " bR wsE
ﬁﬁT%%ﬁﬁ?%?%ﬁﬁﬂ 3119

4 TAHETEER

7ESugarman v. Sugarman £l - HEHEH B E L TE
W RNEALRZATE - LERE (DBIEE) H R HEEN
BHBEAY "HE, ZERET - TEH, FARTL AEEY
A7 TEBUSBEARARIHEGEFET TR o
DY EER TSR R EETEENERAITE - LAENE
HBEHREZET U HAREA - 6B H DR R
EAHEY HAHDAEAMESE  EEH L84 B AR
Tﬁﬁ%3<m®m>%ﬁﬁ% FEMRZEE ELMARENE
oo ERERAERARET THE, BIESTHELEN

"7 Meiselman v. Meiselman, 307 S.E.2d 551 (N.C.1983).

18 Meiselman, 307 S.E.2d at 563.

19 Willis v. Bydalek, 997 S.W.2d 798 (Tex. App. 1999) (wrongful lockout did not
establish oppression).

Sugerman v. Sugerman, 797 F.2d 3 (1986) (United States Court of Appeals for the
First Circuit). 1906F 4t pLgi5t mY ﬁ%’%’?f I Sugerman Brothersf’\%fﬁ & ?EEQLJ#, )

1918+ I?ZF RV L E 131 pL 91 Joseph ~ Samuel ~ Myer? ‘éfﬁ [}]’FII‘IE' i
P /f[r’;qii Z fl (& A2 {‘d}ﬁj IJJ ﬂ'FWf[%‘ﬁJVLﬂlﬁ 7J qgl]}?/\[ﬁ N
~ ﬁ & U - H [ iMyer )~ LeonardLITfF Samuald TG o fiMyers Ffz}fﬁ He
IH# Bt e Leonard¥& (= £ gi= i > & ERRE P EY D ??ﬂ] ﬁ'ﬂ/["@f, ?F[Eﬁiﬂ
RICRI 2 1 900 2 BRSO Samaclf 80 R
R FE A TP, - (B 551’?43 F’g’tﬁ 1) % [P A X
[ofeg = 1 LY ﬂF’Fﬂﬁ‘U%?«ﬂ’:’ TEFARN M IFZ yF h— LG R E
TR YRR

121 Sugerman, 797 F.2d at 9-10.

—86—



—O—%+=A E BRI R AR R, ZRHIRR 37

ARG THERYEECEEAEHZE P | h—HR TER
FHE  BEEY  BREEHALEH R ER THET A
BEMMNEE - BREIFRRAERIFAZTX  EBp
LB o

SN #
uiﬁﬁuM%%%W\ﬁ%hﬁ’M%%%’ﬁM%%ﬁﬁ
ERER T XEEH ) RHASAG PR BR=FMBEES ¥ —

P Bt R b 2 8 %ﬁ%ﬁ(memﬁbww>’ﬂﬁ“F&¥ﬁ
%’;E w B E D B 2 A # Al & ( balancing the legitimate
interests ) > TR BEHFMBELAEZRAR R REST 2T H
(intentional wrongful conduct) 4 # M %3 &% 2 & K > & G EE
HIRR "THeZEAEM, R TRBE ) 2TAT  ERCHBRE
TR " ZHE&H, RE TRAFZBE "HEREZITAH
fFaBEEE®  ERERERERE (AR AH RELF
B EHEZHEGE T XART, A AE - EhE— A EARE
ﬂﬂirﬁ REFATHE,  WER TEETSE ) 2R EEE &

"REAEY ) ACAEFEE HRATFEHRXAR OB
&?%%rﬁ%%%ﬁﬁj%ﬁ%’&@%iﬁ%O%%%%%%
FERGABH AT B A G N TR A 1o

122 Sugerman, 797 F.2d at 30. “In order to prove freeze-out, appellees must establish

that Leonard intentionally took various actions to deprive them of any corporate
benefits and that he thereby breached his fiduciary duty to them as minority share-
holders. Massachusetts cases have viewed such breaches as torts.”
3 Lawrence E. Mitchell, The Death of Fiduciary Duty in Close Corporations, 138 U.

PA. L. REV. 1675, 1680 (1990).

24 Id. at 1681.

2 Gordon Smith, The Critical Resource Theory of Fiduciary Duty, 55 VAND. L. REV.
1399, 1459 (2002).
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OLER T MNER AR R A
BRI E R - W TR T HERFHEH 2R ®
TR - A RN BE AT R B B B o ok R e D B
KEHERATRES  RERLEMNBRE ARG R TR o 58
E IS - R RN B R RE BB A N R R R B - AT R
EEABT—EXEEEA  ERRMERBSEEEHHBE AT
BMEEFELATHEY  EREHBATHEG L EEET RN
BAFHEEZHE  YARAEFEH A Tl ERR
MEREATEEEREAMANG PR EZHES - 0L T F
HAF A RBEHHEE THEAT, PHAKZZHE
o UTHVER R MBS AT REEN - R —5E o
LOMBEABEYZER
ZLitle v. Waters (1992)% "% e » g 3 3R B4 UM S [ 7T &
FRMN TRE OB EAEEY R FAREEHRIER T
FU2AZE o WERKER R MNHMAT FRAMA R ZHE

126 Jeffrey M. Leavitt, Burned Angels: The Coming Wave of Minority Shareholder
Oppression Claims in Venture Capital Start-up Companies, 6 N.C. J.L. & TECH.
223, 249-52 (2005). “The court took some pains to avoid the direct question of
whether a duty is owed among and between close corporation shareholders in the
Nagy case, consequently leaving the issue of majority shareholder fiduciary duty
unresolved to this day.”

Tl f, Litle tZ]SJk “EJ DMGT ** ’FIJ 329%9% 7 VR > ﬁjﬂ 45 Bl Water ¢ £ i rg fli=

o FRET R o Litlegl EVEF] T o) Fela o A - 2 2l %7
SR O T Y DR ) 0 T PSS B Lide PRI LY
PN T S R P e Water fr 2 7 R RED [ B Lide e Dy o SR
- dpdk o B Water A ES Ejigﬁj\ il 3 JEF| 1 1 40 Tl by B 2 BRI R

BRI AR o o SR TR R IERS FIE e ph S L e 2 2 R
T2 ISR -

127
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{73 T & ER B R N 33 5240 ] 33 12 o 2% Andrew Turezyndg - [
R RN EEE L T TR TR - EEE M EBH R DB
FAEEROHER - B R FE
2. FEHFR A Z%E

ZELitle £ #4 - 185 RN % & 3 2 7 Nixon v. Blackwell % 05 2
oo TRETEE R E R 2 KRR RO S A ] R D Uk
F » , ZENixonZE # - # F i (£ A F 5k % # Donahue v. Rodd % # ~
TERER EREHBEREEARZHARYT  ELHBRERLR
MxmaE g FEAEA - AEREM R EEXR T AT
(fairness ) BI®] - N0 FERK T F % |, (equality) - R HMIE T F
FHRAFER "TTTE,  DEBREAFTEREHBRAAEZER
o 1 NixonFHAFL EERAEIFFRER KN A
RN EREF o L= 1% fRiblet v. Nagy £ & - E it K&
HEIINXxonEEAEH RN HEH R EZAREFER N2 F2
&Y% - T ANixong£ Z & HIR ©

128 Ragazzo, supra note 4, at 1124-25.

129 Andrew J. Turezyn, 1992 Developments in Delaware Corporate Law, 19 DEL. J.

Corp. L. 103, 116 (1994).

'FLf,Nixonﬁ?fELl f*iii*r BartonﬁqF i j‘ﬁ BAE D 145k J/E\TEJQEIJ f' [FE B?E#EL]??

B U0 2 S SRR IURLE i AT R R

ﬁ’i&”‘%ﬁr, (employee stock ownershlp plan) - FH\}H ?FEWF ?mﬂj }‘njt BiE YV

J/E\T%“FL' TR T D é“t,m:]t B AOFAR IHH?% F%i* F% F'HF’“
A AR R T Wﬁrﬁ%m rp,t.:zle@g B - -

ﬁi F| R S ElfJAﬁQﬁQF}J TE'[F[J;'/ fEH] o 3E F?E’F?ri B Y E“?wui{%l"f‘ﬁgjﬁ

G AR ;'/ff:*‘“ TRz AT R

F YL T EUE] - Nixon v. Blackwell, 626 A.2d 1366, Supreme Court of

Delaware (1993).

130
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FENixon £ 1% - B KM 5 5 3% B 7 — /L LS 4 Z Riblet Prod-
ucts Corp. v. Nagy '€ b B 5 IS AN F P B4 M ZH 5T
Bl AU EY  BEEKEBHETE FH AR kNI
Mz E% HERUEBTRMNYARRE "B A 56 R EE
HOBREAHTHES ) 2 RA - BHEESAURTAEZZ
HEH D AEHREREWikesE (FEREHBEHI UK E &
HEZH &S ) ENixonE (ERAFZHHE) 2 AEHELHHN
B B EBEA T AWMAEENTE, 2HEL  WESRAE
EEMBERR 2 HRT B GHE Tk ZHEHLER - BE
HAZREEZY G ERIEE LS ZHEHRED BT - (B
RMNEEERASLE EHRNEUENEE 2RI TEELHN
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B RibletE B ECHE " #G2 HE, Tk  ZHEHZ

131 Riblet Products v. Nagy, 683 A.2d 37, Supreme Court of Delaware (1996). Nagy £%

PR E R o REAAF AT, R R A > Nagy ) f#5) i -
FlIEE « i e Nagy b 5 f) 4 - 2 a%ﬁﬂ@% TEEE R SRR
TEERIT - IR/ ﬁ' Fl%?iffi‘a’ By ¥Rk ) B ﬁpm?‘/@ﬁ L’HE‘:E B
HENaE S 3 7JE? eﬁ:ﬁ I L’Hﬁzx'ﬁ B e A -2 s R xﬁlﬁffﬂ
@ LI et i i[‘?‘ﬁ% = L’H;Eﬁﬁ B HE T Nixon g 1 2 - I?J?r
iﬁkfk‘*‘jﬂl i Riblet % Fi %ﬁziﬁfﬂ’f”ﬂ UEJ&]JSIE:?»HJJ/JIW’?& Flfel o5 P 5,
’Hﬁﬁ if‘?ﬁgrhfrsfj%!@égkﬁ‘ Fs‘zﬁ 1 [ [fil EL}HSf:;thFW’ & TR Y
ﬂﬁﬂ%ﬁ“iﬁ 733’1 FilFIE) P S Y J/%F%]JFIF%SI;: ESO AN =
AV EE e

[F= @%&r&mmes Cox ** fil ?ﬁ[?‘ eI f*’jrafé’tibijléﬁ’ﬁj =R A =
?ﬁﬁﬁﬁf#"'?ﬁ » SRR RS A F' VvE“?»M B B EE 5 M3k [BE 7 Nixon v
Balckwellf[ 1] = 9= g P gyl p it <0 Ao o7 4 i Bl VA » 20 53 Riblet
Products v. Nagy%'f[1 > b 5 3k i - Tﬁ{ﬁljéié’i&Wllkes (’ﬁ"éﬂi [53"5) RNl
g I A F]] - Cox & HAZEN, supra note 91, at 413.
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4N &

#E Litle v. Waters > % 4 & - #5 TN 3 [ 2 % Fi M & B2 1F
B OHEBRBAT T S BEERR DB AR EY - B
Nixson v. Blackwell (1994 ) £+ - = E A EHEEAHE A T
THRR BT S M A - TR BB P ek i R A ) Bl
HAHZHES " B ANixon % i E &R B AT B EH R
BREHHHREY - LR E AR AR RN AT 3P 54
B EEBOE T, - £ Robert Ragazzol % & K837k
%1% o ZLRiblet® - A4 RO & & % IE B 748 I Nixon £ & i
th TR R 2 Wilkes £ & 3% - T 235 AR KM B EEE R T B
BANF ) BRI EGHEGNEREERA - HU L =pE - 18
HRMABYAT B2 6 wESREEE R RENEE
EFRREHT  SHERRMNEERERREH T HZY, 237
o BRHE MR EN R L2 HF o £FRobert Ragazzods
LB FE T Er A A S A S (all corporations ) - T JF (£ IR
TN, BREHBEELRZ FHEHEN .

133 Litle v. Waters, Del. Ch. Lexis 25, Chancery Court of Delaware, New Castle
(1992).
Ragazzo, supra note 4, at 1133.

135 Ragazzo, supra note 4, at 1151.

136 Ragazzo, supra note 4, at 1134. “Because the Riblet court reaffirmed Nixon’s prin-
ciple that the duties of majority shareholders are no different in closely and pub-

licly held corporations and noted that ‘Wilkes has not been adopted as Delaware
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PRS2 EHMAT BB ZHES - BEUT %%

WUARM &2 £0 - BASS AHAF ZABEE - RN
EREEMBE THMENG MR EFANELHES, 2B LT
DLTER OB EAETEY N TR EATAEREEW
"HEEZEHETA, SEE FABERHEEALTERTHE
B RA - R EELE  FHEGHGEEAMAT S FHEZE
HM s Bk T ABZZREN, TAME -

QUERRMATZ R0 BEHMAFT FEEHED - 4L
HEREEH - BREMITH THHEAT , £ TABHAT , 2R
B ERBEREZRANE TRERRTEHBEIREY 2
HFRLBENRMNTHESRREERD "THH AT, PEIRE
R THEHZ I -

B BTSN FRARM RS - EEMUTE
¥ AEBEZTHES  EEAMNRETRMN 220 - #RE
g TEISAE B TABIAE ) B AR - RS
2o ERE—REGAF L AR THMATE AN GLEHED o 4
# )L —3 % - Robert Ragazzo# 3FF 40 K M B 44 /A 51 B BF 35 1) -
TR RO T AR AT PR REEHR RO B R A
B EREEANTEEFA AR BU RS UEs -
et B R H R BB AT A AT R RS - TEF AT
TEANFHEBERA, Lo

law,” the implication is that protection for minority shareholders against freezeout
techniques must flow from the general fiduciary duties that majority stockholders
owe to the minority in all corporations.”

137 Ragazzo, supra note 4, at 1151. “If the Delaware courts do not develop special
categories of duties to protect minority shareholders in closely held corporations,

the Delaware entire fairness test may come to provide similar protection.”
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NFHEHEHZIER o EAH IR BME  ABATEHEELT
MHLER DR R EH THRET

EE L ZENEATSHBELTAN AT, R TOHE
K, AHDHES » AERAE R o B £ E R R T E
AR BRERETERA RN S BREL AR DB EE
%4 T fiduciary duty ; "% DU R — A% £ o

— > SRR FEHI R 52 A E R A S BRI

EEEEMATEEAF  TRIEFETHABATBHEEZ
HEBZHE THEASL2BREENIHAAEREE  HAH
AU ZFERL - RBEENTREZATLEZLE™ R EETEL
PR TR RTHES T EERAAEAT c WTA=ZER
HEGIW " THES, BB -

\

138 Anabtawi & Stout, supra note 23, at 14. See Kahn v. Lynch 638 A.2d. 1110, 1115

(Del. 1994); Sinclair Oil Corp. v. Levien, 280 A.2d 717, 720 (Del. 1971); Jones v.
H.F. Ahmanson & Co., 460 P.2d 464, 471-72 (1969); Ragazzo, supra note 4, at
1135. “controlling shareholders, however, have a fiduciary duty to the minority in
all corporations, including publicly held corporations.”

139 Steven M. Haas, Toward a Controlling Shareholder Safe Harbor, 90 VA. L. REV.
2245, 2276 (2004).

—93—



44 BREEF@ #—=0%8

OXEEBER ' EEHLEESRZRER L (Ervin v. Oregon R. &
Nav. Co. (1886))
7= Ervin v. Oregon R. & Nayv. Co.M0% & . Wallace 3 & B 4% 4
BRHVBERAREZAEHZEE MR
T PRI LR R B B B AF A E R B R FEH IR
SRR G T ARG, 0 R AFAAH BRI RS
) 141

(‘trust relations

PN B B EATHLIE RIZ36 KA 0 BERMIBLA ERIA & 0 &
Rk LM = B 1% 0 BpaFrb 236 (trustee) Fo2 5 A (cestui que
trust) Rl Bif% o #RMEAMRER ZH NG HFE - AANFH
RA FREFIE—MRM T AR LTAH » RAGFRAHZ
TAEZA G o HENRSEATENEERNER > 2EFE TR
FHEA — TR AL LR E , &5 XL —F A
RH IR LA G HERIZM A G AITRERLT
SEAEHE B M2 2E (constructive fraud) | 2o

WA Lgat - EXU TEEXRTER X BHAER ) ABL > &
B TR EZMEMNS ) BT IREARH A EZTE ) MR
SRR AR THARREMNS ) > FTUELRMILZ THF
HTEL - AW W—BEARBEMTREEZNE T > EEH
Rz FRER MR ERE R b— " EHXan, MBI ELR
Hlo AR A EE AR TER R B R R T A
EER o TEEXRERZEMANR ) LEZEBRCKMER

140 Ervin v. Oregon R. & Nav. Co., 27 F. 625, Circuit Court, S.D. New York (1886).
141

Id. at 631.
142 Id. at 631.
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JE A& Z B RKARI e

OREEHTEN "BELFSEETA, (Robotham v. Pruden-
tial (1903))

7 Robotham v. Prudential'*3% & - Robotham % Prudential{Z [ 2\
2 (ARAF) 2V 8EE - £ &k K#SF - £ KPrudential £ =
HRFHRES  TRBERFRRAT LS BEN - REHLHE
B BRETHABHB AL REGAFETRY - AERER
B O BALBBEEABZBLERLBACHEE THBEEREN
T HBRE SRS TR SRR A ENES  BEL Y T E
£ HARABRE THFAZEA, (agent) - EEEWIHLHHK
EHOBEREARERT  CHBEATER AL ELEE « AT -
MELHBGENBLEEH  RERBEETL LEEELS
o T REHEES TEEEF, (de facto director) © HE
RET: (EBHBESEERN R AL E RN T RE
Ay - BHEHASEEEZITE  BHBEEFERTHES M
RUABAFEH B ZHET  ARIE EELFHEER
¥ ZTETAL
CFERTSAER T DBBEHEIEETE, (Pepper v. Litton'*3(1939) )

% = A8 ¥ 95 41 Ik T Z3E % 5 (0% 7% A Pepper v. Litton % #
THBEE L R AEEERRALH L — B RN
HoREETEBHO RS EAYE DR R A
BHERETEY  EREHBERELMS  BEOBUR KL

143 Robotham v. Prudential, 64 N.J. Eq. 673, 689 (1903).
144 Prudential, 64 N.J. Eq. at 690.
145 Pepper v. Litton, 308 U.S. 295 the United States, Supreme Court (1939).
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CEXMAAG  SRAMBREEZEEZRA "3t #EBAFTZ
EHREE - AR TR, ATRT  BESESEAGE
BEEZAE H2BREAFZHERY - TR R g
o FABERECA G Z T/

AEEMAE - B THBEER )  HEAGHEHEERLN  EfR
FERIEE T %3 AL (beneficiary ) 2 &3t %5t 4 (trustee) X%
REEE ZHAELEATLWEZEAZAEZEER  EEFKRE
FEEEGER AN, HREBUSEDBE RN G EEX
Bh—FE AT o Fk - BEREEARMALE " ZHREGR, W REE
RAHE Rz BT EHENAENGRA - AE(LEH
BB D B R 1y %58 % % o Pepper v. Littoni: B & 7% -

"EERZHE AR R REL > e {4 ]
[IHE 7752 2K s Al e SR A5 REAG e W #E /7 (their powers are
powers in trust) - ffiFe N AR L ARBREEL  FHL
ITHRIE » EFRIEH M RA R RELZH BA N AN
T

TBHARE A B EE OB R BRI BB
MR AR TR A A — ARV D B B B SR e b B R AT
BEL—ME TR, BG DBRERER A AR T EA
WA, o FHHLEARTERRE "% EHY o 4 # Frankel
Wl FHE TEAMA ) RAAATEANLE REBELEZR
AREY L HOEREGE TERBRTH,  TE TEHEAH
REW ) o EEEERT - BH M AYEE WETAZE b AKE

146 Id. at 306.

147 e e e o e gme s o
Frankel, supra note 92, at 809. Frankeli?,i EL AT AT VA J%TF;I s T-PNEER
iRt N ERE SRS o
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ZEH > WEEHEEE "EE ) BHOBERANEE  BEE
BEGER - WELHER AT - AR DB R AEZT
#7514,
@/ A
RENZEEZFTHE - RALAFAAFNERNE R LR
CEBZHEGREZEE  REBEEPTHARB I A2 EwmE
B-MLIHAZEZRBES T AENREAHIOBBERAE " Xt &
W REBERHIEEN  ZXFRERE RExTHwE T EEXHF
MERES,  "FHLTWESZITA, X" DOBEREAMESR
. B EEWNMBARERR  RAREZEAMNER  MTA
EHRR " EH ) WERw > E-LHOFRNEUFRERE
Bl R A e

= DR AR R SRR L TR

TE—HOF R Z EB - B ERE DB T E 7 H IR A 3
AT - ERBRERE TR WFR - EXF
{EETH % L8 %% o il 1 7= Roland v. Najarr'™ % & - 3% & # 1L
"EABEW/ATFIRA , (long-standing principles of equity ) #%
3t - sk 7ESinger v. The Magnavox X H - FE DL " EinE ELHE A —
BRANDRDBERAHERE  £F 25 RATHY, %M
By AAEHREZARBZEENR

HERWBEZRE  FE2FRAHEERAE—NHOFE—IN\

‘%’ parvs o DRI R 2 R > 1263 0 20065
Roland v. Najarr, 407 A.2d 1032 Supreme Court of Delaware (1979).
%0 Singer v. The Magnavox, 380 A.2d 969, 977, Supreme Court of Delaware (1977).
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OF K BH#H - £EEFLH R EA G WK (inflation) - %
BEBEAT  RREHNNEEALEBEZTAEIELRE IR
EREFH RAALRAREHRR AT LHEAAL
AL Bl 4n 245 Deborah DeMott:d A #| fx R AHEFZH " &
FATHAE T - ARARB R B Tt 5T 2 % A0 BUR A 2
B0 — AW OFE % £ B % RS H D R K E S
Efd  BREEMANERN "ERTHES ) FAREEH K
Kz HW BEHEHZET  THDHES -

AERBH  —AWOE#LBEERERA T FHEH , HE
R ETH RS CEBRUSEEEREATHAEBRE Y
fiuﬁréz 2 f o &3 Lawrence Mitchell#g tff » AF] EF T HF

THRERNERTRELZ  FHALTRAZT AR S | FAH
%m’EH%%%%Aﬁ%EAWE~&ﬂ¢’E%Eﬁiﬁﬂ
GRER A BHBREEL T THA, 2 BEEE  LARRE
A AN PR AR EHEE  THRABEHNK

151 William E. Nelson, /99 Roy R. Ray Lecture April 12, 1999: The Law of Fiduciary

Duty in New York, 1920-1980, 53 SMU L. REv. 285, 292 (2000).
Y15 B 2 Deborah A. DeMott}J'lL Lo J?c?ﬁ'jjis‘fg NS = S g
VREFG o T MARIE T i ‘vﬁ MUERRE ) VA m?@*”
- T‘“' g == truAy E Ft}ﬂ VRO RRTT o (NI PR E/'
EACE L OERT, ML) R R R
ﬁ_ﬁku T | Euf ( constructive trust) }{ﬁj‘y = ;ynﬁgq [ F’I £y B [0 FHJ‘F&’
,iﬂpe £ @ T B (undertake) BV = o PFBRAY [ B fﬁ@,’%:ﬂ
*[JH\ V e o BT E'%‘#‘m 1 - DeMott, supra note 93, at 901.

153 Mitchell, supra note 123, at 1676.

154 Mitchell, supra note 123, at 1687. “When the fiduciary and the beneficiary share

152

ownership interests in the property around which the relationship centers, this basic

assumption becomes strained.”
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HERECEESEANTWERN o &8s D RE R
WA RN R B HHOE - BRI D B R
HUREE  FABHBANTAT AL S - HiL - HRER
NFIHEEFIEE R HH T FRES ) FR BECTEERTHEA
LT RARBTRARNBITE, B TFHA L BEZARTA
Rl AR A EBFHN TR, BEEH T EE, (good
faith) #2 T AF % 5, (fair dealing) 2 ZHAAEA o 52
R T FE B — OO A Ak R R T R B 4 ) R D 8
BEFHEEZRS  EREA TR2ATEERA, #T 5L
Fri K2 ATHM  FTAEHBREZHEGZRARETANE o i
Roland v. Najarr £k EH Kt T R ABEZATRE , B2 &
BEBACR—ALLAEHARE " FHAFTHIRALE , B4EX
HzH % o

B2 NRAATERIRER T ATHET ) BFLZEE

EARMAF  EHAURBR L EEEF > wEEH B
"RAEH LN BETEHPELARE W AFHERT
(duty of fair dealing ) 2 & # % " X £ ) 2 ¥k -

155 Mitchell, supra note 123, at 1688-91. Mitchell}"F’IH'r ’ ﬁf]%ﬁ' o F{JH@" T ﬁ:EJ: R
B S T RIS S FIREE R TR S A DR T g
g T B B TR DU RS TSR -
Mitchell, supra note 123, at 1692.
157 Mitchell, supra note 123, at 1727. “Although these proposals have real merit in
resolving close corporation problems, they abandon the altruism inherent in fiduci-
ary analysis in return for more commercially-oriented concepts of good faith and

fair dealing.”
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— ~ NP AR & I 52 R & —FHRERR

% F #afrak - % Bl E] %k & # Ronald Gilson i 7 % B 4% |
BRZERITARS2A-REZRA - —RHAXEEEY ek
BAAHUREFESEE - FHLEEZRYRABEEERR
AR EEZE E—RHESTEEY (BHEEFRE "4
%, (tunneling) ~ ERR ZRBBZEE) 2 AR R KA 2% H
REHRT  ERAREHRFATEAETREEEL - UREBERAT
AL DEEE - EHEF BB R > FHZEEHHBA
BA - WERAEFRETARTEZRE S EFEL TGN
o FEREAHRAELR -

TR AR AR KN EBRAZHETH A= BT AFEZE
TAEE URFHOARAEC2ERNELHEEZY  BEAE
B ERAEAN TR AT EERD ) ETEENIERT -

T iR EEE 2 RL S ) 4% (Private Benefits of Control
in Operating the Company )

E-BELELEFHT SRR EHBHEEERGLE (0
FNF) B2ATH  EH I o D B F S R4
REFAETHE ™ mhEsberoE™ BT AFHL 5K
WTABERN EIEHRRAT  ERZHA TE2AFRA, K
WoOREHERALEBR  FERE EHERAELBEEE -

ZE Sinclair £ ¢ - FEBEA L T WA A FHE R (intrinsic

198 JFTﬂ@mwwﬂﬁﬁ%ﬂﬁw%ﬁﬁ’WETQW%WH%EJF

o

PR AR Y

2l 2 '/%lnlt%‘” SR 5 J/ET%“?J*UE o= Ry
j]d\\ﬁj'%'”' J*\HEE‘FF-%&%

Lt —rv[ L

159
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fairness ) JLAI ( X% " Az /T A s o BIERA) o IFBE 2
BRRAAGNEE TEARL S, (self-dealing) 17 % O - % T 454
BREEZR 5 PRBHFHNEEROA R ARE - LEICH A RS
PR ESZ T EER &, > AlEERE "WEATFRR, - B
WEE AR " RN FRA , EITEE - "B, W
TR A2 BERZET > BHEREATREERR 7+ H A
HERES HRLEEEFFINEEANZ - 2MTEERHE - T BERK
X% ARFEESRREEFE  EHRFLET T 28R
(take the money and run) "' ZU A B AT EHHHERT HY
EST R TR

ERTHBR S, AR TERR 7, WEBEART 0 THBX
G BAGCRERB EEENERE - THBEE ) AT ARG
AERBEEXNMERFHBRNEREE  THRESNA  £2  BEF -
EREHEAG MM THEMNELMAFERBRFEZE TR LE
AU ERLZEEE - "TERT S BREAR —X 7 ETEE
HREZWT > "HBR S TRETENR ZE8 - ERAMHEZ
"EMEE L o ZEEEBEAER  BHRRELFHITREL "HE
@2 , (conflict of interest) - B | B & 2 W H A °

REmAELBRZ > "HBXZ, R TERRZ T —E "X

160 Zohar Goshen, The Efficiency of Controlling Corporate Self-Dealing: Theory

Meets Reality, 91 CAL. L. REV. 393, 396 (2003).
Simeon Djankov, Rafael La Porta, Florencio Lopez-de-Silanes & Andrei Shleifer,
The Law and Economics of Self-Dealing, 88 JOURNAL OF FINANCIAL ECONOMICS,
430, 431 (2005).

2 Goshen, supra note 160, at 393. ?jﬁsﬁ"/d) fli o ["E?ﬁf‘F’IH‘,"EJ E B % R LR TVE T ZS % )
U 3 AL E RO I T BT B B PRI, AR
HEAT  FEORLI I IR R T

16
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R EETAT  MEHRFEIEAZER 246 THFHZ T
HItZBEANCDT #HEMFTZEE Z"E&RX 7, R "HBX
o, B ERAR TReAT 2 EFEE o EXBHEY  —HERBH
"TERR G, BHEFEETTIATR G Z IR - FHibER
FRESE L BHEREAEEFTE FEABRERSBEH
BE - REBERRMNZFEA  BHERLAEFEIBIRR L L8
# (majority of the minority support) "o {27 "B R 5, B
o EEHBRRET SR A ERET G A FZRE -

DL BF PASinclair v. Levien ¥ Zahn v. Transamerica Corp. & ] 3
AR AR EFR AR ZERR T - U2 A FRAGEITHFE o

OSinclair v. Levien'™ : #HIREEINE TAHTH, o AKE "
FEAFAE J

7= Sinclair Oil Corp. v. Levien'®®% #  Sinclair£ Sinven/\ 7] Y
PH| X - ¥ Sinven ) 5] ¥ 31 97% K 7 - JR & Levien % /N X E
HSinclairiZ #2373 > BERWEAEH =ZFREWE T2 #E % -

1. 3 | P R % 4 Sinveniy JE 4T o

2 EHBELSATMA TR - REHE—FBRZHE o

3. ¥ %\ fx 3 [ 1k Sinven S 7] # ~ & % F /A 7] Sinclair Interna-

tional Oil Corp. BT F 2 &4 > B AF Flzi o
ERHEEZEFR REF—BARF_HEHNGTHERA

163 Goshen, supra note 160, at 429. “To understand the effect of Delaware rules, he

controlling person faces two choices: to make the deal and bear the burden of proof
that the deal is fair; or to make the deal with the majority of the minority support
and shift the burden of proof to the party opposing the deal.”

164 Sinclair Oil Corp. v. Levien, 280 A.2d 71, Supreme Court of Delaware (1971).

165 Levien, 280 A.2d at 720.
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TENTFRAUNZETZENS  EEZFAGRGFE - REZEF BKER
atEE o LevienfR E F XLl 2B 40 F| - KBS H B AT AT
THR "B 7, - F_ERFRAZEREELE R B EE LB H
AR 2 | I R AR S I — K & & A Sinvenr 7] Z B R & - T4
BT ERRZ o B E ZTE K - [HSinclair [l \E A 4 B AT AT E
4 7 H| 3 A 2 0 i SinclairBUAF - T K AE JB 47 % 2Rk 2 48 2k R Sinven
NEHFNRRERAE - RUBHRRERAGNBITZATS K
W THEATHR ) BMERERRESF=ZFHFX  HATE2A
FEERA AL MEBHRIREAET AT "BHFRES ©

ZeSinclair £ - FBRL "THAEATFHA, HABZEHR S
EHEH "EE VBB EMNBZZ TR FEFAT B ZH AR
Al - B2REE "TEEATFEE, RA - BRZATFHMUEREE
B b fFEG R EAERERE e Rz HEGREAR T WEN
PRI, EREFRNEEHERAAEIRZEE . "THWEAT
AR ks T FEA A, (threshold test)

()Zahn v. Transamerica Corp.'®® : PIE:38 Bl AT 2E (B i AR B~
"hEEEL TR
F£Zahn v. Transamerica Corp. 5 7 » 5| I% F JF B 838 38 &b

166 Zahn v. Transamerica Corp., 162 F.2d 36, United States Circuit Court of Appeals

(1947). Fégl‘i»iji“[ﬁvﬁ"k : F’FLLFI "D BTN Zahn £} Axton-Fisher * FJA%&@&F}J ,
@W%W“”wmmﬁwwmmﬁmﬁﬁmﬁ%ﬁ’DMWH%%wﬁ?
= %%QT’F e F{, 1807w IFM&TF' [f! ARAE TGy ?I'E'AWJWJT S ,FJEILJ
H R E S R l/BﬁQ»“ﬁQ‘F,[J RN ’H /ﬁ‘;r'%‘ﬁ ] 5 32407 VE‘F
fit - ﬁ7?“mf%ﬁ”J%MWfW%W@*A% *ﬁgimnwﬁn
P [ AR o 3k T A R F’Lflq F'% Edl iﬁ‘;‘ AN ﬁ:”%
T I e W I PSRN e
RT3 > f kLA LR A= o 2l i
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"ER L GEASINE  ToadE T ER, BB BRER R
TS o T ER ) BBEUER M T TR REVED
BlEMNEG > DBEEMAIFREREAE2AFFELRA -

3% K F Transamerica  TA R B - AR SR EEBR &
oW &ﬂ@ﬂﬁ%%&%lﬂﬁﬁﬂiﬁﬂ FIARG Z A - b —BUR 4
R R BN R FENE - EOBBERRFK - ERHALSE
HRETRAEELERXENBILT - AFEH R ERARKE
TR DB KR R SRR TR, D
B RFRREI2ATR  WHE " XART ) o h—wETE
Sinclair % #F A or 2 Fﬂ%ﬁkiﬁﬂ Rl oo B B TS B A T 4R
R  DBERZE 28R -

G/ #E

BE S SEEMERNEANTE—ELEH LAGH SIS
B ERERAEZAATEEFLNG - AL BT HE"
LEHRTAEEBLFFTE TR TWEAT , Akt s
R o o
2EHBELROBHLEN  TABBR SR A% - P
BAE B RS EER O B AR R B2 o

167
See WILLIAM A. KLEIN, J. MARK RAMSEYER & STEPHEN M. BAINBRIDGE, BUSINESS

ASSOCIATIONS, UNIVERSITY CASEBOOK SERIES (4th ed. 2000). 574%{’[ I Vﬁﬁﬁ Hi ko El
et J?l MR }ynjﬁ Eﬁl['ff,%'\Lewis v. SLE, Sinclair Oil v. Levien, Zahn v.
Transamerica |t iy_lﬂ Hduty of loyaltyZ{|$H2 ¥ % 5 (at 351-56; at 372-76;
376-80) - Jones v. H.F. Ahmanson & Company £} Fﬁgf[H 'E‘I5§|Problems of
Controlf[ 1=K S ﬂﬁﬂ@%’@;ﬁ NESiIE
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=~ HEFHAEDE (cash-out merger)
OEARTEE

Freg % H (freezeout) - {735 /A 5] o 4% i M 3 2 79 3 A #8385k
EHBEEREEHEN  FETBEFEN AT FRA TR RENZ
174" HE T AL (squeeze out) X E (A - (24 ER E R
"R, 2B BlEEEHEE TEE L THETEXERK
Bt THBRMARAS A L, P HeER
NeMz B ERA  BHRRAREEEAS TR RE - =L
WEAE APFEREAE - EREATRATFEAT - BEAFERSE
HRAE - BRABEZOBRERETEZ S - BIFETEZELA
BEZESREEE B EEAF o HEHRFE LA ITE LT (E
WAOBIR R E I TRER DB R ER ZE - BEEULT AT
ErE A"

SEEREDBEAELY  EREARELEROY > B¥UERSE
BEREHERGATHERKEFRERELGT AT - E—LE
e kLl T2 E WA, (Business Purpose Test) il
ELEEFBRERAZE DB EERE - EEE R R
BREEYEWNHEEEARGZAENL  — W\ =ZFETREMNEEER
FEABEWEENAR  HF "Z2ATFHA, - FAHKRLHE
EHZHFEHTH -

R ETRBENHAZEAEGHEHY  EREERNE

168 Clark, supra note 88, at 499.
169 Clark, supra note 88, at 500.
70 Gilson & Gordon, supra note 30, at 797.
n Alpert v. 28 Williams Street Corp., 473 N.E.2d 19 (N.Y. 1984); Coggins v. New
England Patriots football Club, Inc., 492 N.E.2d 1112 (Mass. 1986).
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LA RER RSB ERAHER T T REEH
(statutory merger) "% i Ix BASAZEE A A - HEH MBI E G
EIRE RAMGEBREERE  TRAAZLATERNZE
T RER TABMNE AN ZARERAY  BRHEEZX
¥4 T4l FE (non-coercion) TURIE - %A AR H %
HERNEE a0 TEAATRA, 2FE - A EEEEY
£ A BPue  BCx PRl RELAE TEE L
By B TABMEEERAM PTRMEEZE  UTHULE
FEGWENBRERE MU EPATERTANEEZEER
ERTRATHONEH o

OETESH (statutory merger )

1. Weinberger v. UOP'® : ke 3r 2 & A F F & F Al 2 9%
Weinberger v. UOP A T R ix F 2 " H &R B A A0, £ - &
EEF % UOPA— R /NF - L+ #% %] X ®Signal companies F
50.5%fx f + Signal 8k % #2 UOP /A 5] & ¥ i f + 3% 19 UOP i B %%
W EL - UBR =+ — U EE R E R T49.5%0 D BUR I &
DY H R A EE - mERRT o B RBUOPEZHER 5
EF (Lo #EH R Signal ZHUOPEEZE G +=ZFF LA E

172 e ;s o s o ki o e e .
L i () 20 2 R SRR 2 R Y il aT2s 1R T P’S’HTW%?F{ )

B R R R A GRS Y R T RE S AR S
B IR E SHE R e

VTS L TR 2 SR T Purek 1 [l 2 BORRAED L [T Pured
B I AT -
In re Pure Resources, Inc., Shareholders Litigation, 808 A.2d 421, Chancery Court
of Delaware (2002).

> Id. at 604.

176 Weinberger v. UOP, 457 A.2d 701, Supreme Court of Delaware (1983).

17
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%) - UOP¥ % J& b B Ik 3035 9 Signal =~ 1 (F 2 & A F Al o
KT - Signal4E |k H# & FUOPH % - 414 %44 B HUOPA ]
BN LHREEN RN ERITHEAPRER -
UOP# % €3 7 & o % [ 3% A Signalfe ¥ % A F (fair deal-
ing) REHM AT (fair price) b K@M "2 AT EHE
B, 2 EE BhT

WX 5 @A HE > % 0 & Signal i #) i IS — 5"
FRHMETEENT - HUOPA 7| ~ 47 E 7 & ¥ Signal & i =
Tz BEREART  HEED BRI E S 2 o RRE
) o A B M e - 2 UOP/ 5] 8 70 42 ) % K Signal 3 2 %
F2 A BT EE AW E 25 B & A Signal 3
o BHERTREAATE P  FRTALEN RS — 2 E
B BH— TR ET o HUER (REBEUBIEEATINE
Ee , AAEBAEANBLEERF  THRLAAUNETHRE
Br#¥EZE ¢ HFKahn v. LynchE B4 TAMERE S
1&};180 o

" UOP, 457 A.2d at 710.
783%;%%@wgﬁa@r3wma’%mmw HI D F Ry e
_?3*-:&1 PRI TR 2 E24 1 l’?jfﬁ °

UOP 457 A.2d at 709.

%’mfﬁf}%ﬁ q‘%ﬁF i7 hFE[JﬁKFfi}U s B SRV - SR 2T
l?’fr R :Jhﬁjﬁ'T e 7" TR ﬁ/‘ﬂﬁrﬂ’@“ﬁ\l FE ’Eﬁajfﬁ B BT
£l F{ ltfflﬁflﬁ\ E’J‘Tf‘fj JERIRAY - R 55‘513%4—% trx%} i TiWeinber-
ger R ix o F e HIEPEC %ﬁq*%‘:g RN glii?i%ﬁ"?ﬁ’*%@ R
MEMMTWBWMMAmm%4iW’ H?£ﬂ¢%* 51 £ wmm&V
Iﬁfﬁq'%]‘ “}% R ] = gwgg%\ an Fﬁ?ikﬁr@ 1
g‘ (3 Cltron V. E I Du Pont de Nemours & Co.%'[[1 > # [S"aF, [ e ST
F'Iff& D IRIRE PR e = T R R e }‘:LF,

180
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Q[ H AT T - ¥ 4] I K Signal ¥ 4 B R34 HE
BEBRGZ TATES,  ERmEAHE HRATFES A
X REE AR ESER R MNER TS (Delaware
block method) "' - BEH R THUB O E - FTHEHRE A2
"HAERENHE 182 ( discounted cash flow method ) - ZE:F &
THAEMBEE, % Bh TATEE, cBAEBHBEEL RSB
BER-_T—THHEEE  MEEREESBEETRG LK
o T ELEEEERAT AR

R E & B & 5 | Bk K Signal B 9F 0 Signal # R T %3t &
B ZREARREER "X BB AT, Mo KEgkvEL
A A R TR A, XN AR EER TR HEE
ANF R TEBATE ZHWRE  BHBEEE OB EE A
ZHW B— TANTHE BB E B4 Signal T 88 B 8 sk 54
RESIE-NE T 2% Sa -t 5

2.Kahnv. Lynch%'® : E 1 Z M E T 22N FRA , 2§58

f=Weinberger £ A T2 AN TERA , BEXS T
Kahn v. Lynch% Bl 2o T kR BT G M BT L FE 2 - BfE
HELESZEERE MEHRARBIEEZGeTH TBH
B, T RN ERETEAATESE

W1ﬁﬁ’#iﬁi%ﬁaﬁ% TR 0D T AR

FrHY ks o (SRS 2T i

wauﬁiiﬁfﬁ%¢IMV$fﬁ TR SRR 2 il -

183 UOP, 457 A.2d at 714.

T B ¢ BRI ORI - 5 B (2
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8 Kahn v. Lynch, 638 A.2d 1110, Supreme Court of Delaware (1994).
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186 In re Cox Communications Inc., Shareholders Litigation, 879 A.2d 604, 647, Chan-
cery Court of Delaware, New Castle (2005).
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Delaware (2001).
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196 In re Pure Resources, Inc., Shareholders Litigation, 808 A.2d 174 (2002).
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198 In re Cox Communications, Inc., Shareholders Litigation, 879 A.2d 604 (2005).
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BHRFEAT XA KT REH O G RFZERXE R L
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FEIREREFTERE R IR AR AN ] 8 Zﬂﬁ’ﬁ%%
HEZHEHE  FANERZAEY @Eﬁ%&ﬁ? Fir 8
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# 44 #wHonigman v. Green Giant Corp.??® « Zetlin v. Hanson Hold-
ings?* % % - 3 P 3 ok 4 TR Pertman B B - T Ao ¥ 45 A i 16

221 Perlman v. Feldman, 219 F.2d.173, United States Court of Appeals (1955).

222 Easterbrook%?Fischel&Erf%]‘fijii’ﬁ » FEHEVED TR S ?fﬂﬁ‘ﬂ@ﬁ Bbi% » Newport
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" FeldmannZ} & | J Flp iﬁ EL oo ﬁ&[Ff Fﬂ By 4¥ M3 HE Newport:# #
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T Iﬁé'ﬁ} IR 2 Y ﬁj 2% ¥ Joseph Isenbergh™ £~ ¥ i it Perlman% f[ 1V
FH o HEL Tivh i h5Feldmann Plant: F“,’Eﬁfé* (FHIEEE | ?ﬁ’jf? 2 Rl AR A
%’T YEHHE > BT ?7/55‘1‘ # ‘n“d%’*ﬁ?ﬁriqﬁ@ o J fRLEI Y > Perlman & 5 i FIfJFéj
IFJ”FE' ﬁlm % o
Honlgman v. Green Giant Company, 309 F.2d 667, 670 (1962).
Zethn v. Hanson Holdings, 48 N.Y.2d 684, Court of Appeals of New York (1979).
T}f?yﬁif[l » ZetlinkiGable Industry "D EIE [ﬁjiﬁﬁ ﬁ;k?ﬁ_ﬁg?@ﬁ@ * '[:é"éjiféeﬁjéﬁ PRl
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NFLE e Hlb > WEREBRAZZE "HKEASME ) MERE
MRS FmBEem AR R LR KRRRBRAZR - EHK
Thorpe v. Cerbeo?® %+ i 5 80 2% T o 0 3 77 45 A th 3 45
HER S T REASNZERM T EHBNANERKELE S
BERHDBIRKZ ZFE &R
3.Caplan v. Lionel?®® : Wi & 4 38 B

& THEEHERA, M EF T &K Caplan v. Lionel &
o AR ROR SRR AR A TR ER L ST
AT 5 3E%%" . {8 75 Essex Universal Corp. v. Yates*2> % &1 » i [ 47

il Hanson Holdingstj H! ﬁﬁ&“thﬁ n“ﬁ b= 2 LY AR AR (e TR e
S TN e b T SRR b U R F R ﬁ'ﬁkuﬁ&fﬁiﬁﬁﬁ“ ferefr
i fgfﬂ VIR B o BB
T 73 ﬁ! o % [IDALE A. OESTERLE, THE LAW OF MERGERS AND ACQUISITIONS 487
(2005).
7t Thorpe v. Cerbco'f|1 > Insituform of North America (INA) R fF"rﬁ‘ Cerbco
ﬂ%gii%ﬂEWﬁde;ﬂEm #iﬁﬂﬂ%mBMmﬁﬂ
Erikson™ %W%fﬂﬁﬁ7@ﬁ%ﬂmA@h ’HETHHVﬂﬂﬁﬁ%
mfﬂmmﬁm#ﬁﬁ% %ﬂﬂﬂ%%&%m%ﬁ?ﬁ%ﬁ’ﬁi&mwi
fEmilﬁﬂﬂ%&%ﬁ@WWA7WW@W%%HMmE%$@WW7
itrv,@:EEast, fil ’li“-“‘“ IQ?’ DU Thorpe A « 13 5 A4 {145 Pl Tl 18
ﬁCﬂMWJqﬁYE%ﬁ%WHEF%Eg%ﬁWFiﬁwﬁ%H”@ » Erikson I il
F ﬁj&‘j‘ﬁ o R SR E $7Cerbeo 2t f 1% E D BT B Thorpe 7 A0 B335 -
Thorpe v. Cerbco, 676 A.2d 436, Supreme Court of Delaware (1996).
226 Caplan v. Lionel, 20 A.D.2d 310, Supreme Court of New York (1964).
221 Defiance IndustryFf & ff-Lionel Corporation/&fl Cohn=" HIIF'J*_'\ Fe F"Lionelﬁ ﬁJ
3% &%E}Ziﬁﬁ&ﬁﬁﬁﬁ&%i%@ﬁ ﬂj‘;”ﬁﬂj > Lionel * Fil FUE[10 £ Ei 5y > H fli
CohnfEEFE Hy 1V~ [HEH g6 £, 5 9115, Cohnfid- £ o 7 Cohnlf ﬂ EL}H *l Fﬁﬁ&‘% WG fi
DefianceV F[FL%}ET, S F§76 [[LI:J‘E,J/&F,E & SIS pliDefiance il £ 4 “
PEH| o ¥ % Defiance ¥ = Sommebert # F f' Y QQF[ o % #f;_gf 6 € & P £
Dﬁmwmﬁﬂyiq%ﬁSmm%mfﬁ Tﬂﬁﬂﬁ%(ﬂmﬁl BEAL E
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PR AEEGRSHEET  MALHEAT RREREEIE
SINEEZS FHHBELSERR BHhk FEFBEZRMEER
"AE #EE M, (practical certainty) - B AV EXRE FMAEF
BRI HIAE - I R 5 B AT o

GE AREEFEBAMEARES  FEHNBRERELER
B A e A L] - BU P R A - ZIRITEE R
NBENGEEG  (EIRAE LG /N - B BT 40 38 A e
Bl zZREEE  MALES  BHEEF AL THFEEEHER
fr oy MERZEREZHE  FRARAEH R B HESL8AT
HETRENTZEEEE o

4. #

8 Bt ) S am o R An B AL EOM 35 A B R A A A R
Al ERGIBETARNT  REFAGZERKEATFE—FUE

TR A LT B YRR A I o 3 ﬁyd’é?ifﬁJ’Flf, 1k I?iﬁ(u,\ [N ECE ue
TRV B2 N PR TR AT 5”][’?3%6 HE E’I’E‘Eﬂ%@é ’
ST B B T R B AR 2R R B
W o Lionel, 20 A.D.2d at 915.

228 Yatesf.Republic’s stock”* FilEigi= » Essex * fil £ §1= Yates s il [f f11E (1)
B b > H RS T RS Essex U ET500F 600" I8 > A T b
RS HEPL0™ o By S SREEE) o I s VB RN G o Yates
ﬁ|‘éﬁ§ﬁ’n§iﬂ$ﬁEssex 566" 4% ﬁ'?ﬁ’?@‘QSJ%ﬁQf@ s IR AR R R B
14?‘]3 Hi H';[/8rm » TR Yates TR [N EHIE S L B o ﬁ?ﬁEssexmjiiﬁ 55

oo =g 4] %ﬂﬁijf/ﬁ\ ’ ﬁ’ﬁ]ﬂqgﬁuéﬁﬁﬁﬂﬁ%ﬁaﬁﬁ C IR F} forof ot Jif e 4
e r B I R AR D o ﬁﬂﬁjﬂ@ » YRR R
P %J,ﬁﬂé@ﬂ&ﬁ\l*ﬁ P FEVTRI Y (A FTEEiHl ? Essex Universal Corp.
v. Herbert J. Yates, 305 F.2d 572, United States Court of Appeals Second Circuit
(1962).
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ANTFRABTES - BhE—LBEHRERT  EHFEB=M " H%
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fm 2t Jones v. Ahmanson®®® % W+ % 4 5k 44 0 B B — B & 4
FHBAT  EL TEER, VEBREITATRY BRI REL
EREHBEZHES o

B SRERMEHES ERZ EERAE AT
WA E R TR R R ETAZE R AL S R 2 T kA
FEHRTFEHBEHEEL S 2 FHEHS" - 4 Jones v. Ahmanson
EF o REHME THLSHKERBELZFERN  THA
BHBRERTFES VUM R AHEES  BERETSE  H174
B LA % B2 Bl % EE (judicial serutiny) 1) o fiE 2 o A
Frae =8 THBER EEBAY AZER RN ERY LM
Bl FARESHBE IR eSS BERTHEH LB E

h~ EELHEATEFIRRAFHTFRHB ZABRIE
eV ESBD
— ~ PRI AF R R T T g ) R

WA EERANLT G  HEZE XA S  BHEEEE
ZARBEFNBREETEZRGBE  EEHHEERARER "2
FEE, FRAlZ T4 e, (safeharbor) FE{F :

229 Jones v. H.F. Ahmanson & Co., 1 Cal. 3d 93, Supreme Court of California (1969).

230 Hazen, supra note 212, at 1041.

231 H.F. Ahmanson & Co., 1 Cal. 3d 93 at 464. “We decide only that the circumstances
of any transfer of controlling shares will be subject to judicial scrutiny when it ap-
pears that the controlling shareholders may have breached their fiduciary obliga-

tion to the corporation or the remaining shareholders.”
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OE—REERZ T MEHKEARBERR 7 FRERFIME
MAL (T REAF S BB EA) - kB R OR A B R A B
R RETHRE Rz ARAZEAFFERA -

OEFReZERNEMR T2 "EEZeH) BRY > BREXRR
GREE TR THLEEZEE R T OBRE
Sk, BB BRBRARZN AT LR T2 NTFESE -

OrEHZEHAEGHR 7 " AHKBEHENa0, BEF &
MEXRZR ZAKE "FGELRA , & " H REZRE - F
BARTEATEERNZEE ZLBERNNER

LARBBARLBEDBRRELHEFE -

2. | X R ARETE K EO0% % - 48 4 UL R AR (B 4% 1 D B R UK
B F L EAT A0 e

SEHERERBLIEZSZEERAEF  TRAFEALR L
Z A

4B RERELEE L B &H W FRE LA EATLFRE
P M M 2 M fr i R o

SRGRAEXRERBEIEEZHGZLRAE o

OELEHEBBZRX 2T MEHNREFE "HEERL, 2
— Pl FLEEEE  TEAAIKET FTHEEEFBMUSEY  #
MAHAX AR EEATEFERANEFEE Rz AEHNERTZH
X TR A PRE -

THNEFEERF  VHMBA TEHRRLLE KA (con-
trolling shareholder safe harbor doctrine ) B2 KA A B

232 Haas, supra note 139, at 2277. “A controlling shareholder safe harbor doctrine that
triggers a business judgment standard of review depends upon two checks on the
controlling shareholder’s power: (1) independent approval and (2) the alignment of

shareholder interests via the market. When either check fails, the Lynch Communi-

-126—



—O—%+=4 EBERER T AT HA RS ERHER 77

T EREHN TR ATEERA,  HEHSNBRREZZR 7E4T
BEZEEEE ZERBFHEE "ZHEH, RAEARRLES
R REAWBERN ZREZTEAT - TBIAEAEHRA " Xt &
W FR - EFHEHEENN "TZEAFERRA, - BER TR
WANTFME, R TEEAFR, ERAEBEZEERT - TERKE
BHEERESNRR " A&, 2EEER - BF 2 UHREH
BEAARER AT LEE  FARBARHZWES  UT
HHZAERTERY "B, - FE—F oM o
o~ BURR R FI PRI R R A -5 28055 & PR L T
Ol " AFHFERE , AIEHIRRI AR ZHNZE

Buardtsdsm  ZBEASAFE RARAFERHBERATER 7 8
W EENZARFNE - EAA N AZEERNY  THEH "%
ENFEE WEH  CERRBEHNRRZIARGHT2E - 21
W R AE— L)\ = 4 2 Weinberger vs. UOP% + — J,/\ 7L £ Rosenblatt
vs. Getty Oil% - H 3| — OO £ 2z Cox Communication% - 37 4
HRER "EF R, (fiduciary duty ) 2 S8R - 5 % 5 55 % i
Wb EHeEEEY fiduciary duty ; > Bl A T 2 AN\ F HHE
B TERWEEAATF - AW "2 FFERAN, wF "H
EFIETER , T RBELAEBITERZLERTAE o UL - B
BRERMAHADNRDBBRRETERE "&%,  FHREERH
"EZ% MEZ TN T, FERA c ERARBLNE - £H

cation entire fairness standard works to protect minority shareholders.”

ff1901t Jones v. H.F. Ahmanson & Co.% 1 » 3% f{ Traynor# = : r ffﬁ, Egj-ﬂ;ﬁj” F'—'
FIERI O o P RS DRI 1 R P 2T VRS o ) HF. Ah-
manson & Co., 460 P.2d at 474.

233

-127-



78 EKIELIRH %—=0OM

AANREEASHLBRREHEAMBLETT U TATHES
¥, (duty of fair dealing) B~ & %% - LT HN =T A
R EMEEETEHBEERARA RSB AFT AL ES -
B TR As, BEs TATHERS, o

LEEMMETECHERR TATRESRYE WK T EH

EY 3

(D% B R EH Rtz A5 6 E F A

— AL E L EEARRE (ALD) A2 T A BERA
AR PR H AL TATHAEES (duty of fair
dealing) #4% " £ F #% , (duty of loyalty) - 23Tk 39 -
W—FHZHGEA TATHEEYE, BT RTEG, BB
Rk T L4 45V B A 3 o (pecuniary interest) X 48 B F % &
X ERBaFY TATHE BB LEXBERELE LS
RHAES  BEAHNATAES BB AED
E o EREHIREHEQEARS ) XRTH BN M
BRI AEHBERREEaESEGHH L.

ELEXBRE SRR R EESE - EHRE TATY
1551 EAFERE £ #Deborah DeMott237£5%William Carney 5 7

234
AMERICAN LAW INSTITUTE, PRINCIPLES OF CORPORATE GOVERNANCE, Part V Chap-

ter 3 “Duty of Fair Dealing of controlling shareholders” (1994).

235 Id. at 191.

236 “The duty of fair dealing normally extends only to the corporation. However, there
are also circumstances when the duty of fair dealing requires directors, senior ex-
ecutives, or controlling shareholders to avoid using their positions to obtain im-
properly a benefit for themselves as shareholders to the exclusion of other share-
holders similarly situated.” AMERICAN LAW INSTITUTE, supra note 234, at 192.

237 DeMott, supra note 29, at 1141. “Like the drafters of the Revised Model Business

Corporation Act, the reporters for the Principles Project did not use ‘fiduciary’ la-
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EXEF - BHER "ATFHEERE ) MARE "X &H L 23
% Cameyd HigH "ATFHERS  h—HEBULERZARD
HEEABAK  ERSLNZARLET  BHEEEREERX HTH
BRYATR5HY  EEALLT AFHAERS T BHIREHE
TR ZEHELF > TTRERBCZR S ARRE  BRIFEH
B BT I B A L Bl o B2 A 2 T R AR A T A
3R LR M % T3 Rkl %% o £ Melvin Eisenberg & # 44
W THRERYG, THAE T ATHAERDE ) W EXKE (shorthand
expression) 2 B H TATFHEEY  THTEREEN AT
W, TEHBENRBLE "ATHERE B TETRT
ZREEAMVAYE  BREBTERT, RBR "ZHRH 2R
bER  RHRAFEAURANTAR G ABL B KRELEAEW
WHRERGZLE RELEFEANTRA  HAS REMBAEA
BIATHRERE NATDR -

T TAFHRERT ) WHERBT - 2EAEREF LT HEH

bels, applicable either to duties imposed or to persons subject to those duties. The
Principles provide that controlling shareholders are subject to a duty of fair deal-
ing when they are personally interested in a matter affecting the corporation—a
duty comparable if not identical to that applicable to directors and senior execu-
tives.”

238 William J. Carney, The ALI’s Corporate Governance Project: The Death of Prop-
erty Rights?, 61 GEO. WASH. L. REV. 898, 938-39 (1993). “The Corporate Govern-
ance Project preserves these relatively new judicially created duties with a new la-
bel, imposing a ‘duty of fair dealing’ on controlling shareholders, which can be
fulfilled either by approval or ratification by disinterested shareholders or estab-
lishment of the fairness of the transaction. Indeed, the creation of the new no-
menclature ultimately may expand the duty.”

239 Melvin A. Eisenberg, Corporate Law and Social Norms, 99 CoLUM. L. REv. 1253,

1271 (1999).
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BRATAZABAE  CEEHBETEATMZT S 2 — &R A
(5.10) ~ BREAFERAGME - A ERIFEANEGARFEN
FAZHA (5.01) ~ BEBEAERAIRE (5.12)  REEEK
RZWWM T 2475 (513) URERBEEANE= V88 K i
(5.16) %% - IS A FLCARBENRE TR E
WHERIES T

OEHBEEEURT FEAT EHEERE (5.10) o

QEHHETAALTEA LB BEAATRE - FAR

@AF GRBEH A (5.11) o

OEBHETEERATI#E (5.12) ©

OEBEEATBAEMH 2o BFBITE (5.13) o

OV T AR B T o B b th & 2 B (8 (5.16) ©

FHALIAG BHERRCAA AN NS — Gt T 24BE
) Z WA TEAR 2B HA TR

(2) & B % 80\ 5]

WALINF LB RAE R TATHEESE,  E_0O0RF2
Bl 1% £ )\ 7] 3% ( Model Business Corporation Act) # - JF 3 T A
FHEES, cEUET REAZBERZEEANHENTZZR
Gw o BEMBAAREREA 8% TATHE, £547° 0 1
PI0IERB T2 EERATBERE "BHEL, "ATYH
BB EHUREANBEBIERFR  ERHOBEE LA
Bl —TANRZHNERES  FEEHABHBELS B R
TEE RERTHIBMEL TAFHRE, 278" mun

240 Model Business Corporation Act, section 8.30(a), 8-45 (2005).

241 Model Business Corporation Act, section 10.01, 10-4 (2005).
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B EEE T TAEHAEE ) AMcNulty v. W. & J. Sloane®*
#iKamena v. Janssen Dairy Corp.243ﬂ§% FHEEHERREE M2 %
Elhzme LFEALZIOUPZREZXFHE  WMEERREEFD
PR AZ AR T AT HELEE -

HEWam - TATHFRG 248 EEXEAFAETHT
Al RAE &N E k- BB o

2XBEEHEOIFBERN T A THERS

WLk z R EH EENRMNERTHEEEEER " AF
W&, 24 FAHRAMERTEREHZEE - flin—Ju\
75 4 By Merritt v. Colonial Foods %245 » K — )\ 4 #Sealy Mat-
tress v. Sealy®* % B HIEHE RN WAEBAERLEHA
B MEER "TATHERY ERBREEE 0 ULRKEN
R BEAT AR EEE M c AXEEWESEY  EEALRA
A BRREMEE & EETHSEH X6 0E > HOBR
ERAAATFREZELDY  BHEBEEHEBTRAEO BB E
DT ATFEERBEERARZR g c BEAET > "TAFHEFERT, 2

242 \eNulty v. W. & Sloane, 54 N.Y.S.2d 253 (Sup. Ct. 1945).

243 Kamena v. Janssen Dairy Corp., 31 A.2d 200, 202 (1943).

244 “The court stated that it ‘is more a question of fair dealing between the strong and
the weak than it is a question of percentages or proportions of the votes favoring
the plan’.” Model Business Corporation Act, section 10.01, 10-4 (2005).

245 Allen, Chancellor, Unreported case: Merritt v. Colonial Foods, Inc., Chancery
Court of the State of Delaware, New Castle (1986). “The chancery court, per Chan-
cellor Allen, held that the defendants breached their duty of fair dealing which
they owed to the minority shareholders of Colonial.”

246 Sealy Mattress Co. v. Sealy, 532 A.2d 1324, 1342, Chancery Court of Delaware,
New Castle (1987).

1d. at 1342.
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£ % Robert Ragazzo i " T 2 AT HFEF A ECH DB HR
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BHEEAERE "TTEANT, FEEAN TER TEREE DR
BRREZATH ~ RBREX ZaFHTIVEREREHE TR H
%o LEELEZSZ RS OBRETTE  RAREREMKEX
WFEFEFELATERSE  Z2ATRAUNFENTENE  FE
NPHRERGRTERBRENZRFHE o

WEANEZFRERH  wE—WHOFEHEREIAZTRHEATH
KEHEHEE "R 2HERE  £3HE T A THER
W RABHREZRAEBLARRE - B EREA UL HIK
Rl aEg TTRUBCHZEAES  — "TATFTHERY
zhE REREZEZRHBEREATFRANZBEFRAL XN ERAR
B B AENCEEMBNEEN R REMRAZATSE B
RN EEEBNNZHERHEAE  WERETEERY - T
BHETENRAERHEZTEAT - UATHE—FHE "TAFH
. RBGZEENE o

= TAVERES ) KEEBEPM
O "TZZBERAT ) B TEBRAT
TANEEAE ) RHRA T R ATFEERA ) A BEA

248 Rabkin v. Philip A Hunt Chemical, 498 A.2d 1099, 1105, Supreme Court of Dela-
ware (1985).
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FEERANFERL TRGERAT R TEBAT A TAT
Wik WEANE . TXZBENT, GHEEXFEBES - ELX
G RGBS XAEABERT A HERF L &
HEE YRS GEREY BB B EEREATYE - LErRI
DB RSB AAEERFRELER o

B TEBAT,  GREHBREASERT SR EMNG
TR HEA AT ABRADBIEE o EERERKEER L ETH
HEREH AT RE THWANE, B TERAT, 2EEE
W o 5| 4n £ Sinclair £ ] 7 - 3% B 3% & Sinven /N 5] 7 AL EE 0 D BLAE
FLlevien¥ Bk " H XLl , &2 4af > BE TRA2KTE ) 2
¥ TR L o 7 Weinberger £ % - St EAFEHBZH R - ADK
BRAERHFESEET  ed THRFERLA, 2520
UEFIL TEBRAT,  GEBEENAGGRITERABEE S ZE
B FEHABEE  WIE BH FEARE UREMEATHY
GONF I WA EEE F - B R D U R BT 2.49.5% 1%
WOERE B T ABRAEEBEE S Z(EETE o ks 2
2 #Paula Dalleyfs tf - EEHB AT  BHBEAERL T FELE
DBME B R SR R R R SR
AR LA R T, BRI o A T %
BRI 2 AR > BE—F T

fEWeinberger £ 8 - E R4 T HARBHHE AV BEL
BB EH AR EN L E R FHEEM  SRTEAE L

249 Sealy, 532 A.2d at 246.
250 Weinberger v. UOP, 457 A.2d 701, 713, Supreme Court of Delaware (1983).
251 Paula J. Dalley, To Whom it May Concern: Fiduciary Duties and Business Associa-

tion, 26 DEL. J. Corp. L. 515, 557 (2001).
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ERF A ER LT EEE ) BERNES LRE  TRvHRE
EHZRELSE  FAEABRGWASZTHEN  Famk
"W E A , (minority discount) 2?4 {F 45 o FriE T O #
BEHFE,  GETHIBERGY (HREH) ZHE B2
TS TR, ZEE R TWE, 20A4 TOBE
B, o T i - 7 Weinberger & & -+ 3% 4k £ B 5| T Bl 147
€, M7 > & ZE— /LJL—%F 2 In re Radiology Associates%?’% R
BRAB AR ERE RS LN REFEIRATEEALE VBB E
FEMEEEE EREEREUTEN L —ERE - RERH
THER—ERTEAGZIEENE  FRERUZEAIRE
%254 o

e Radiology £ 1 - UL T W B+ (B | 2 B D B R
FABRMME h— A ERRMNERR S B EHEEET
Barry Wertheimers% 4% il T {EE 7 Lt - WEGLEL - LBN
oL — N AR B R I B (B o R E RN R R Stk B A A
WAEM  HATIHA—EBIE SHEFRGETELS RE
BWa o FHE D BUR L (pro rata share) 4 Z 3|\ 7]
g {E % o Kenton YeeJF 35 1 i BE 7 ME 4 0 O A 4 DA
TESE  ERRMEREEED YRR E e 18 &R

252 Kenton K. Yee, Control Premiums, Minority Discounts, and Optimal Judicial

Valuation, 48 J.L. & ECON. 517, 518 (2005).

253 In re Radiology Assocs., Inc. Litig., 611 A.2d 485, 490-91 (1991).

254 Lawrence A. Hamermesh & Michael L. Wachter, The Short and Puzzling Life of
the “Implicit Minority Discount” in Delaware Appraisal Law, 156 U. PA. L. REV.
1, 16 (2007).
Barry M. Wertheimer, The Shareholders’ Appraisal Remedy and How Courts De-
termine Fair Value, 47 DUKE L.J. 613, 651 (1998).
Yee, supra note 252, at 542.
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T F Hikwf gz ERFELRMN AR
B EWEERET YN T OB E, AAE RS s
MEREA T T RFFRLA 287 - 45 R A D Bk
RERZFE —FHE—FRZEEME - b— T %F Rk F 5
B, WA MEEEEER " DBBRENE ) RIERTHELZH
bk THETELFE -0 2mE FRASRLEHE B
REBHHEGABIL—BFD  ERRMERY TEHBAF
BHAGIEREE (TEMLE "TDEREFE, ) FRIEE
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Exploring the American Legal
Doctrine of the Controlling Share-
holder’s Fiduciary Duty and Its
Implications for Controlling Share-
holders’ Abuse of Power in Taiwan

Yo-Shing Tsang
Abstract

Abuse of power by controlling shareholders is seriously jeopardiz-
ing the quality of corporate governance in Taiwan. This problem is ag-
gravated by the lack of effective legal mechanisms that hold controlling
shareholders liable. To meet these challenges, it is well worth consider-
ing the American common law doctrine of controlling shareholders’
“fiduciary duty” toward minority shareholders.

However, the content of this common doctrine is highly elusive.
This article seeks to shed light on its dynamic development by conduct-
ing a comprehensive critical literature review and case analysis into the
contemporary understanding of controlling shareholders’ fiduciary
duty. The investigation is carried out along the dimensions of type of

corporation (closed v. public corporation), variation among state courts

Senior Specialist, Clearing Dept., Taiwan Stock Exchange; Ph.D. of Law, Tsing-
Hua University, Beijing.
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(centering on Massachusetts and Delaware), and historical evolution of
the concept of fiduciary duty. I then investigate three types of cases,
namely the ongoing operation of the company, freezeout and transfer of
control, and summarize the “safe harbor” doctrine, which the courts
have developed to avoid the “entire fairness principle.” I argue that the
meaning of “fiduciary duty” of controlling shareholders has undergone
material change. “duty of fair dealing” has become a better concept than
“fiduciary duty” in terms of accuracy and adequacy. Under the “Duty of
fair dealing,” controlling shareholders should operate under the princi-
ple of “proportional distribution of benefits according to shareholding
ratio,” and should pay due attention to fairness in both transactional
procedures and price-setting. This renewed understanding of the Ameri-
can law will offer a significant point of reference for comparative cor-
porate law in Taiwan regarding the issue of controlling shareholders’

fiduciary duty.

Keywords: Fiduciary Duty, Duty of Fair Dealing, Controlling Shareholders,
Entire Fairness Principle, Freezeout, Transfer of Control, Fair

Dealing, Fair Price, Safe Harbor
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