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Reconciling the Disputes of
“Land Loan for Construction”
and the Autonomous Choice of

Separate Ownership Between
Land and Building

Hung-Hui Yang
Abstract

When one enters into a contract to use other’s land to build a
house, at the very beginning, the ownership of the land and the house
are separated. The contract, which is called “land loan for construction”
contract, forms the sole basis for the building’s owner to use the land.

However, when either the building or the land owner subsequently
transfers his property to another party, the separation of ownership be-
tween the land and the house will become an issue because the land
loan contract is binding only between the original parties under the doc-
trine of “privity of contract.” Under such a circumstance, can the land-
owner sue the house owner for demolition of the house and return of the
land? This is the most controversial issue being faced by the courts re-

cently.

Assistant Professor, Department of Law, National Chung Cheng University; Ph. D.,
College of Law, National Chengchi University.
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Due to the value of a house and its social benefit, some courts try
to reconcile the interests between different property owners by making
an analogy between land loan for construction contract to a lease con-
tract or applying the principles of good faith and prohibition of abuse of
right. Similarly, there are different opinions in the literature.

This article will first analyze relevant judgments and scholarly
opinions regarding the above-mentioned issue. It will then argue that
based on the principle of Autonomy of Private Law, parties have a
chance to prevent the risk resulting from different ownerships between
the house and land. Therefore, in such cases, it is questionable for the

court to intervene in the name of protecting the house owner.

Keywords: Land Loan for Construction, Rule of Leasing Overrides Sale,
Obligatory Right Turning into Property Right, Legislative Super-
ficies, Loan for Use, Lease, Good Faith, Abuse of Right, Legal
Loophole
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