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VTEBZERA  WHrzATETN > HrzEE  BEHFZER
FUGRAEZER HERFANEFZLESARAAYTEERE
NEZBURAREBHT ALY TESE G HA TR © Wb - (T8
JEER KRBT HARAY TEBZ AR EKT G HHAL -

HBRZT REZHEERTRUREY T ESZEEHAA
AR BEAFR HREERE—BHERT - ALHAYT
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TAE - RERFIAETEN " 28, - TEARE -

R TRERFTE AR, ERAE TRETERLESE, - H#
FEHEEXBHEAHMZAEXNT  BRRAEETSZHAF ZFRE
BoORAERERASHAEARNETE  MARERAZEwLEET
B EEREFANETSE - BEEHET L EETHRFTEEREL -
REANHEFEEEFN T T — ﬁ NEERE LR et i —
RoBEREAVEEEANRT  EESMESHBEALL AR
TEzHE o tEk - "REEMALSBE WL EXEE LRL
& o

EREFRNFHUZERGRAZAE  RTEEHFIHEA
#7% (fiduciary duty ) HBI A £ B R FI B ER KB A ER « &
I EEHAFNAAXEARHRAGHFE - AHW - FRIRMA
ERERISHHEESEHMEN " EEAGES S ) BAFAER
o ESBEERBREERAMEELEE  BEHE - F L BRER
REFERBES S (REFLBRR LTS )  EEZERERE
af  HITEZRBGTRABKNEE - LB EREHRE » X[
ME» BRI E S BT AR A R o

5% # S (shadow director) ;23R RS Faft 2 /i — L5y [a]
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1 A2 A 5 i 2 ST - SR T A
T, TR TR LSV@QWJW%E’ AT T

e TR, A flJ?i“‘;'hnﬁW B AT

—4—



—O=%mwAH HTEFREMGLEE S

W E R T ERERDESBIE « MRS T - FERBG Y T
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EHEUR Y TEERARE LT EAEZBRETEHTUH
Wt AR LR GA L S BEER - HEL
LR BN HFATTEES S - EFATRBAN T EE R
Ba o WA WSS BEEREVEA S BB EHLA
VENGALFEERR AL A REGH R

HKENANFR_O——F—AFEXRS Y TFEEMHE  Hi
EHRBDIAIE S A AR AR o AR LRE AT AR ERHE L
EHZBHMELARR - B AXHBUGFESZFH  EHRAE
ErHERERGLALEY BAIRYTESZABRELTHY
 HENEFTLFEEZRE  WHMERRE T T EE R 2B
A o

B ®IFESLER
— ~ FEGFTR Z HLHE

—O——F—AWEHBTZAEEEIEEIFAL - T AH
BATIF 2 A5l 2 JEHH > TE b BT 38 S S5 o B P
KN S BEEEREME EE AT S  BAEESR
ARE MNERTERAZRE - BBNABREE  RELELT
A M ENRFBEFRY  HBNBRZEETMAHZHE  T&

2 BB > 2 R ARG 0 F1195-199 0 20065 - YRR
%’4Q'i§§ié?}zﬁﬁjﬂﬁgﬁ\léﬁﬂﬁ ’ ﬁ%‘%ﬁ;ﬁlCaroline Bradley, Transatlantic Misunder-
standings: Corporate Law and Societies, 53 U. MiAMI L. REV. 269, 295-96 (1999).
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FERBEEN RN N R EBG LI "THEETE
BT H B SRR BTG BRI R AT o W
EHRE REZBATAGZETERNZ - £EEA "#HAFZ
FEEREEHA M ZE2TE EfAEE ZFELEFRTTE
% (shadow director) =f& - fiei&E £ H AR KEER 2 ES
FreE 8 LEF BHFEEFMETLARTEZEHZINESE - f
WNEZHEE G TRV TES REFEETMEFHELAZLE
ZoERMWINERLEZ S LEEBEESURTHIITAE
Xz HWE HRBAITTRMF BN EEFLNEERE - &
REATAFZEAREZZRE MHNEET LESERY TESZ
BERERGHRE  ZRTZ  BREATNEE - XBERARLET
AEZFH/MEBR LB T ESTEHALE T REZZHTEHZA
TULEARABR  EATEEEN o ZEHAE BB AF AT
XWX BARAKBERHAABTIPATES > RERMALEZE
o MBEFHAAETRBEAAN AT EEEGTHARE TN EZLLE
H o RHRAZBERHERE CHXHEAF =T Ttk -
BRAGHEHE - FIRFHEFIHER FHESZHEETRM
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BARBELBEEOT ALY TEE LA BB ELEE
RZBEREGXFREETEREREELRBGETHEETESTH
NEFE (FERREEARE) RETLEERYTEE AL - &
BERHARTREZTQIRZF  HELEE (de jure director) -
EE %% (defacto director) K % F % % (shadow director) o 3¢
FEETHE TERLTEEERELS O NEELES T "H
LRLEBTERSH IV TESZAR

N FERBER > BHEEREHFENEZELESZAR - ik
— R HEEAVEEATHAB LTI, Z2BY WMEEKRL
THEEEME IHLRLEFTERSFHENRNT  HERFE
A ZIHIESE o

WERZ BT ATEHHER Y EBE L ARERRLEZ 5
RERAMNERTZ o §—  HRETEBIER » B IEH
CRCE TR L Ok THEERI) L o RR O L RREMALAEZTF
FIMEZAR Y T ESHEMITRELZER : &tk - BRZHEX
WA EFEDBHRZIBHEEME - =BT H FEEFLEZRY
TEFERBEARATHZER  EFE—BRE B2 TR BH#
BHEEELE o

FERBEXEMZ RN Bz B TEERETLEFHE
PNEEESGR E23ME ]l AR ERAER W TEFE, ES
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HEHBRE - MR BHTLREAAD B8 YT E
FRBEFLEFMTE ERANGAEA  RRAHEEALA 2
Bk o FOAM R T RE T+ R - ETREA Y B0
N SSRBIARESEBAARA  EABEIEREH R
HEES,  NSTFLEFRYTESLTMAELAG A RAM
IETEER - AT £ FES, BEALEFHAZREES
AT BEBRE T ARA, MEHI FRAE L) B
TERBNE LT EN ST LR Y TESRTHAELES
QEME " HW, kW FFLEBRYTEFLETL B
B EAAERANERT o BRI ERIAEETE Y
HRFELESRYTESAAARALE -
BANARAYTESRET LERS T RER,  AFEE
FEREEEPUSEIESAR  ARETESRSTLES
NABERARE L ESHALRATE - BREAE  HERY
FESRETLESENAMARES WAL BYTESRS
FEEBMA  BA - BB RECERBEINER (FoLk
BE T EMRE ) o sbd o T T T LS -
KAYTES LA ERLBM GO E L RY MR - KT
A BATUER ST ESERARLE MR YT E S ARE
BEE WETEHRANERET HHAWRS  BELES &
NETERETAT 2 YT ES LR b A& LB RN
B EREMTE BHERTELAEATE MBS
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AHFIORL2FVAN LT YT ESLAER - h—BA N
b A BARERE T ERRESTHRT - SAETHNR -
THABFLEFADTES G AREE LLHMA - B R
AR EZERBFRE AL U BRNEE LI L EHRA
Xk —HHBE A -

T D R H At R T B 1 2 W) R B AH B F TR R AR B

HBIHTIERE R LR

PITESEEREZBRNEC—HE - HEERZRMS
i b fx 7 1] VLB £ the Companies ( Particulars as to Directors )
Act of 1917 ; B ZwEEE iy R BHAEZE —LN\NOFAF
7% (the Companies Act 1980 ) S,

#EH=—OONF /AT (the Companies Act 2006 > T fhthe CA
2006) - section 251()ABIUNEZME  KPTEEFERA " AFE
EEEHRALE I A LT ATHZA S (In the Companies Acts
“shadow director”, in relation to a company, means a person in accor-

dance with whose directions or instructions the directors of the com-
pany are accustomed to act.) o ER—Hk#E = - the CA 2006 # =&
fesection 250 ¢ T AT EE A A EMIEH E EBAL L AT T oL
%8 217, (In the Companies Acts “director” includes any person oc-

cupying the position of director, by whatever name called. ) - ¥}, -

KEANT R GBEERETESLATURS o

Chris Noonan & Susan Watson, The Nature of Shadow Directorship: Ad Hoc Statu-
tory Intervention or Core Company Law Principle?, J.B.L. 763, 765 (2006).

= EEH R ’}[‘%]’ fgvdr BE - g i T [*| ° See Stephen Griffin, Confusion
Surrounding the Characteristics, Identification and Liability of a Shadow Director,
24(3) INsoLv. INT. 44, 45 (2011).
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YW N E] 3% (the Corporations Act 2001 (Cth) ) - section 9
87 B T o FERHE TSI HE R R ER - H
FridzE2Rh T REZEZESH) OB EF LHTESERG 2
AREZEHBLGOWALM 41T %2 A (the directors of the
company or body are accustomed to act in accordance with the person’s
instructions or wishes ) "o R _EBEETE - 5L BENAF
FLFER THTEE, UK MAERDTEZFRAMESZF
MAEEMHMLEEZ E & - F R EES UG R EH R
Z o WERABFRTE ERAKBERY TEERFFTLESERA
"JEEE ) AR o HKk o MM F ik F wishes B directions - L 3L
HEMAEN EUEEHNEREY TESRANEZTTMMER
RS R KRB  EHA T FE—— RE R Y TFEEL

" Section 975k [l i U N T R At A U e ?2!"%71’ H'?J%&Jﬁr g
IR BRI
“director of a company or other body means:
(a)a person who:
(i)is appointed to the position of a director; or
(ii)is appointed to the position of an alternate director and is acting in that ca-
pacity;
Regardless of the name that is given to their position; and
(b)unless the contrary intention appears, a person who is not validly appointed as a
director if:
(i)they act in the position of a director; or
(ii)the directors of the company or body are accustomed to act in accordance
with the person’s instruction or wishes.
Subparagraph (b)(ii) does not apply merely because the directors act on advice
given by the person in the proper performance of functions attaching to the per-
son’s professional capacity, or the person’s business with the directors or the com-
g pany or body.”

Lynne Taylor, Expanding the Pool of Defendant Directors in a Corporate Insol-

—10-
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% R rsection 129 ARMAER T EF AR - HEHREEZEZ
RO PRI > ZRHEY > TAEEAHEY TEFE - L 48 Msection
IORMEST L ERMNE o

47 W /A5 i (the Companies Act 1993 ) i 7 —EEF € &
AL 7 A o BN FEEIEIN 2 o MR A FRA TR E S R —
el B » MR E R FHF - BREBN A ETRE
S 3% B kAR R 1Y %E%&T&%Lm%w%%iz%i%%%
FIMAR - #HEz TR AEAR—MEFZAEHNEART TE
Ho Bl KB EFAE (1) In this Act, director, in relatlon to a
company, includes—...(b) for the purposes of sections 131 to 141, 145
to 149, 298, 299, 301, 383, 385, 386A to 386F, and clause 3(4)(b) of

Schedule 7,—...(ii) a person in accordance with whose directions or

instructions the board of the company may be required or is accustomed
to act...” (s.126(1)(b)(ii)) ( #tss.131 = 141 ~ 145%F 149 ~ 298 ~ 299 -
301 ~ 383 ~ 385 ~ 386A % 386F - K Schedule 79 z clause 3(4)(b)#] #
e Z560% EFeRERIBEETRAE T SMWAITH
ZAy) (BEZ WA LG ERcERuEYTE
%)O%W’ﬁﬁ%&ﬂ&@%l&ﬂ&ﬁﬂ%iﬁﬁ%’ﬁ%%
AV TEFARNZGCET RS —HEH  EEEANRLES &
X#”%J%’I‘W%E%SC@)%%“w%%? o YAV B 2 A E T LA

EFERERABTAFCMATHZAZAFNES  MiEh
zﬁ HEREH LBy TEE -

GoHrhZEEEZIER  PIESHANES (HEES
) ARz PEN BEE (REEST) BHRLG T NS

vency: De Facto Director, Shadow Directors and Other Categories of Deemed Di-
rectors, 16 N.Z.B.L.Q. 203, 210 (2010).

—11-
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Ao lh—EFRTMBEWMETHEZEEMRS - B "TEEH, BFfA
T —REWBETIERETELN  EUE—EHHMNTRLER L
HELER - X riaa s EEERA M » BXE% Wi
B Rt el Z AR T R 4 o Btk 0 Z B R Z L kP
BB SO E — R B B2 ¥ # 3% (advice given by him in a professional
capacity ) ~7E & % & [ 2 9 (s.251(2) of the CA 2006, s.9 of the
Corporations Act 2001 (Cth), s.126(4) of the Companies Act 1993 )
BEMARMAEN - Bl GEMHHARREY FTESFERAZ
ML APl 2 8 o gttt - REZHRFENRAER B REZZ Y
B RERBALHRZARE

HRAEMY TEZE 2 H # > LlSecretary of State for Trade and
Industry v. Deverellgz‘% ANIKEE T A BT 3% o #EDeverellz 7y @ & 81 %
fi|Re Hydrodam (Corby) Ltd"%# - Millett I3t & T ¥ S i E # 2 %
T

“A de facto director, I repeat, is one who claims and purports
to act as a director, although not validly appointed as such. A
shadow director, by contrast, does not claim or purport to act as a
director. On the contrary, he claims not to be a director. He lurks
in the shadow, sheltering behind others who, he claims, are the
only directors of the company to the exclusion of himself. He is
not held out as a director by the company. To establish that a de-
fendant is a shadow director of a company it is necessary to allege
and prove: (1) who are the directors of the company, whether de

facto or de jure; (2) that the defendant directed those directors how

° [2000] B.C.C. 1057.

10 [1994] B.C.C. 161, at 163.

—12—
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to act in relation to the company or that he was one of the persons
who did so; (3) that those directors acted in accordance with such
directions; and (4) that they were accustomed to act. What is
needed is, first, a board of directors claiming and purporting to act
as such; and secondly, a pattern of behaviour in which the board
did not exercise any discretion or judgment of its own, but acted in

accordance with the directions of others.”

WEARZHFEGEDREMFH AT RESR  EEAYTES
EREAHAEENH (RFE) c B T TEZHL ERBIRE
GRERMtES (A EELEERET LESE) 2 A Bl H
S THREFTEFHORAT BT EERE AN ZLEE  ©
Ak "2, 28& - Hib - HEFHE  ZFLEFHER]
ATREAEE  BHTEERMAALLLES -

ER - T EZHANEETZ PATEERG IR % 2 s 2
( dominant and controlling influence ) > AR EE T & T & & &
AHETRAABPANEFCRTLEETHHE " £ ) BT E
ETAIBREEHIAEE  EEVRBUXREES " 2HE
$ ] 13

BE PTEETHFEHRAESZS "R, TAXNTHEDE
ﬁo%%ﬁ%’E%*m%ﬁ?%m—%%m&ﬁA%*ﬁ$ﬁﬁ
BFH 454218 H A E R (The reference in the section to a person in

" L. C. B. GOWER, GOWER’S PRINCIPLES OF MODERN COMPANY LAW 144 (5th ed.

1992).

12 Griffin, supra note 6, at 45.
13 Ultraframe (UK) Ltd. v. Fielding [2005] EWHC 1638 (Ch) at [1272]; Re Unisoft

Group Ltd (No 3) [1994] 1 B.C.L.C. 609, at 620 (Ch).

—13-
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accordance with whose directions or instructions the directors are “ac-
customed to act” does not in my opinion require that there be directions
or instructions embracing all matters of the board. Rather it only re-

quires that, as and when the directors are directed or instructed, they are
. . 14
accustomed to act as the section requires. )

W& &tﬁiﬁv@fﬁx%ﬂﬁ%? W OEBLEER TEE
(accustomed to act) BJFZ/E ) o T2 > —RL(HW AL 1T
MTRUEREDENZARAD TES - A > BB Z "E
o BRI - AABRR AN Z T TEE o FHib - A —(HFE
tESRYTEE—F FHLTAGEZHRR A ALEE B
WY TEF LA AL AT ERF A

Deverell— %% » ¥ TEFZ T HEL L - W EREREE
tERFTEESRBELESHZERNSAEM o i EXATE - HE
HRYTESZMMH#ZLEGRAER AR A E R L EERE
W f 5N T E B K% 7% (the Company Directors Disqualification
Act 1986 - T #%the CDDA ) 16}(5& JE 7% ( the Insolvency Act
1986 ) © Deverell X T # % & F 2 K5/ - BRI B T
HRkMEREFEENUY TEEFAET  ERALETHE/RDY T
EE AR -

14 See Australian Securities Commission v. AS Nominees (1995) 133 ALR 1 (FCA) at

52 (per Finn J). [P} ”J—”\Z%Enﬁﬁl&#]ﬁ& VMY F *I/Fgﬁ'{ (=g By
B A S Lif B# )0 ) % #Secretary of State for Trade and Industry v.
DeverellFird [H] o
D. D. Prentice & Jenny Payne, Directors’ Fiduciary Duties, 122 L.Q.R. 558, 561
(2006). See also Ultraframe (UK) Ltd v. Fielding [2005] EWHC 1638 (Ch) (per
Lewinson J at [1276]).

W,pgmiﬁﬂ%v i R SRR - e

» FI118-131 » 2008 o

15

16

—14—
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R K EF K AEuro Express Ltd /A 7] i A\ fr % &% 2 2 7
( creditors’ voluntary liquidation ) -~ H & O FHE446E s o
T 3 ¥ & fkthe CDDA - section 61 % [t F MA NG Z =L EE X
— %% F %% (John Deverell and Peter Hopkins ) & 4 44% o % —
% = B #® #Deverell (D) KHopkins (H) & TR T TEE &
THREEL A% GIHHEHLELER  FRTREHAET
FEZRAERERR - Hb - REZFEERDKHENF RREH
HAEAE  HNMANRFAREZ K AEAERE T EERT TE
Fo kDB NEBEEFTH T DEBRLZANTZEE - &
BEROEETANIERBEZTAGWAKE  FHLENG Z R4
FEBesantH A X AMAERF R M EEHEDEEMHMEE
Besant - #x f% BesantGEfi o #| hde th - W R A DAL HE - HE
NElZzAREREERERME " E% ) (advice) W3 - AMEMH R
PHREWEANRERLEE TR TEE, T BERE
N Z M HEHRBBEAL EDZF - EaE F R A NKE - DF
BEZeZREETWATHKH - &k - AFHERX DREREEKR N
WEESHFIADEANTNEFTETRAE VT HEBEZLNE DOEHEM
MANAEEREREZI IR EFHAT ©

HEZE LofiHi sHERAGS ZBERAMWDE - KW - & AFE
BEARAKERPH B UM ELELFR LHE L ELHEHER
ZEF HHAFZEEFHARELER R ANHIHEE
F o ARFRALBR L EEENG R B AR ZEE - K1 - &
FUNESFEENATROCRAMNGERBEZEGTN AR 720 (£F
t Howrongful trading » T2 %) " HAMAE S LB ELE

17
18

[2000] B.C.C. 1057, at 1061.
R B PR B RS 0 F1196210 -

—15-
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i
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iy
I
&

EERE - - HZ A& PV R B A8 2 B A Al

k¥ LB F - Morritt JEHE T TR F 2 H B - HR EDHEH
RANFZHTES  EMTUARZES - EMBAMLAEE
RUIVEAR &% T & E 28 > Morritt ARSI FEEZR
EREAE o FENERES TSI ~ TR TERER
DARBRERE , ~ "TEHTHEBEEELARANBEEF ZIPIT L K
M adviceth A e ki directions Bzinstructions | % » DU R4t Z o

VTEEHEZE LV ENRTAAZIN 2B XMRER 212
B AR EE e TR AEMRIAELERIEFLEY TEE
F At & — AR B & (subservient relationship) -~ — 3R K 7%
BRI GAITEFT BN > Morritt JRANWEERCHEB T =
&~ F“accustomed to act” 20 o Morritt J& | © 4 H Z 4L
EHHREFEZTESA T LR TG4 REEFTZLES
REFHLPEEHECERAMR L ACIBREL AT ZAHRBRE
e ZERE AAEEIBRYTES AW LEFRARERGY
Je g b T F] o Morritt JEE—F BB - F L MR T TEEBRREMN
ZREF  BAERTUARHATNREY TEZHESZ M2
W14 - fncat’s paw - puppetzdancer to the tune ( % H R & )
R - FERETRETZEMGY  HHREZTR BAELR
PAEHT RN R MEREEIRZER-
o FARYTESALERWZ  EXgHERLETAH 4R
BR-BU PTEEHBTLHTAAF ST FHRERFTHHK

19 . .
“Such a requirement would be to put a gloss on the statutory requirement that the

board are ‘accustomed to act in accordance with’ such directions or instructions. It
appears to me that Judge Cooke, in looking for the additional ingredient of a sub-
servient role or the surrender of discretion by the board, imposed a qualification
beyond that justified by the statutory language.” ([2000] B.C.C. 1057, at 1067.)

—16—
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WAMTE W EERAET BB TEREENRHED

PRI - f5 345 e Deverel 1584% » 55 73 55 & B 07 Fi-HHL 62 L
22 M A B S R A IR A B R b 0 B+ BV T S e At
1 FRE — E AL BRI - FEENiH D2 A HEE
SEN R T L B o RERIY - HIEERE S 1M B 4
W2 BT o M R T SR @ (RS )] - 25Kk Deverell Z AZHE - H]
{5l 364 O S A 0 2 AU T BE DR EL SR AL 2 $5 2R ~ TR
WHGHMTFIR Y T RE Sy c BRI BENE L2 E5 e
RERTFEAFNBLYFE T - BAEAN L ESBRY
®] - 7 Ultraframe (UK) Ltd v. Fielding % # > 3% B %X~ @ 4t LS
BAE UHEERSREEL AT EURTHTFEEREL
SRR R AL EE

Morritt IR #I B ER BB - SHELXT PFESHAR
SRERRBELEN ST LEERFELES B THR LY
EREHEEEZHE - BHRR  £H—ANFAZBEE ERE
S BMEEANZESELENT  LBEARRSBENFTLHZE
B EHHEHEECTEETRAS LB ARETEYTE
$23 o

BAYFESTUSRERELLE B LAEFRAZ LY
FEFIDERLEESHNGZLEE AN RAEKPTFES

20

Id. at 1068.

21 STEPHEN GRIFFIN, COMPANY LAW: FUNDAMENTAL PRINCIPLES 291-92 (4th ed.
2006).

22 [2005] EWHC 1638 (Ch), at [1270]-[1272]. RV [ﬁj ’ ﬁ‘?ﬁéffﬁlRobyn Carroll,
Third Party Liability for Corporate Activity: Recent Developments, 26 U.W.

03 AUSTL. L. REV. 328, 349 (1996).

[2000] B.C.C. 1057, at 1068.

—17-
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FTHRBERAESENG EHLE 2 A (involved in the internal man-
agement of the company ) T DL 2 38 & KAHIE 2 o b # B 7] 4 K
PTEFZAZHEE BHRATEFLEFAYTEEZELS T
B BT B R

#x % - advicedidirection - instructionz ] [E B {7 - th E A E
A — BB o BRI SCHEPR B ¥ 73k (professional advice ) -
JE VLB ¥ 2 & 2 Ft 46 T 2 3 3 717 ¥] 8 Ak fi direction 3 instruction e
Morritt J3% % 71~ 3w & advice ~ direction =, instruction & £ H — {# 3£ i
# o gt & “guidance” - L - 4T B AT AT LLFT 3R 53 T advice 1 7F
direction 3 instruction T fit, 7 7 [ J& & 8 0y #U ET - 4T B AFTHR B2
B TR BL  FRELAZEFCEINETNT &
ATERAFERBRECTHEAALTEE -

WERKERRMNNES RE R TES R H SRR
B#HAEzZHE THEAFARE REZHYTEEZERZRAREW
FTE A o LR i b k7 45 a0 48 I BUE B BOCE ~ #l ik
B A B UL SCF R B A B PLH % 2| Deverell £ 2 & - 4o
Hydrodam % £+ 2 Z % > TH - ¥ FTEZRHNAESZ T LT L
MEERHZGEALTEATES - HERER  HEZHEXFH
XBEREFRZZEANFHAU-FEEERN TRALEEZ P HITH A
RENS Z &/ — "THBELHMBEEHMATNZAE  HHREH
geg,  MMBHR TEEEHARZAZE HBREHLENE
B ERP RS,  REYTEEFLIRETELEE S A
REREFNFALARBT AR LY TESNREE  TERTETAX
Bz R BHEWT e

Noonan & Watson, supra note 5, at 778.

2 AP O AR R RN T RAGE o See Taylor, supra note 8, at 210.
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WA TEI YT ESHEZEBER  wEE - AN E
BEWEZHARREREE  THEGETRENZMA - bt
— P HEFFZCEEELVEAEARALBLTEEH AT ZAE
MBREHEY (wDeverellF iH) - EHFEEHE 2L EH L
B OHMEREREEEZES  ATRATEELH LA H
BUTERAZ T REEE TR OMAEITE S H B
HEBRANFZEBAMTAMEE - & - TEHRSFHEES
MG EEeETELES  IHA—BEHHES 253
TERYFEERENFMEHE  PFEFALEERT L2
BHAGNZAE  BBHREHEE o

HEMI AR AUNTER Y FEE 2T BEE RSB R - 41
XA T BANRY FESHTLAB LSRN HE AR TS
TEHBERT YT ESLHE - B—F W HEWXTAELTE
EHYFEEMA LT TEA B EAE o BORH - 32k
FERHTGE TEHE, —ABREE RN EAEEZEER
BRMABEEEZEABREATA MR GES  BABYTES
Z AR BT R — A o

BE BHEERET TEBHA,  BRABHAZTEEE (F
WETEARNESERMEEEI WA EE)  BH A WTEF R
(EXBEER UATH  ZEREALTE)  BHAITHEZA
S (BRREZBEEENAAN) SR 2B it = o £3
H(REBHEMA  FEYEH) WTELALTHEN - £2Y
BATATEEOHREENWAEITS  EUTEETELTR

® s B AT AL I o Ty E R 9 L s o

FOH P e R > B IS 25 Bk Ao il o SR R o iy S KSR
B
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iy

AT 52 EFEANTEETRTERSCR R B LA B
ZHER—F  ITVHANEEART TERAOMRESERTEY
o AT AR EAART T EET LW -

ke T4 R EREEEABLE TR CAATE? &
TRV TEZAR IR R ER R » BT HELR XS
e BLASEAR BRI RLABEN  REFHRME - M
FULHFHEEVINERERAR > S HRFR A HEE - ER/RLE
B &IEESR > BEZHEHA R TR CEHERSZT
R BABGRXERRERAMN - K ER#EEZHE  WFPT
EEMAEEREHNATE -

FREE HHERLEZREARMEF A RERATAFZ
PTEELATELARE - WE = o WA MAAR TR, FT U
®et e

=~ BIEHE R N

WERE - TEwARE  MNRATER  EAFEHESZE
(L HFEEF FEEAN o # L Secretary of State v. Tjolle®’
K Re Kaytech International Plc?®t %2 > %] - HEFWALL
BELE - BEBLIENE  —O——FRENAFERTEK
AHenET LEF 2 &/ T UL B - B'Holland (Respondent) v.

The Commissioner for Her Majesty’s Revenue and Customs(Appellant)

27 119981 1 B.C.L.C. 333.

8 [1999] 2 B.C.L.C. 351.

o I'Jfij#kLHouse of Lords » [120095 105|& » §H7% = the Supreme Court - /[ ﬁ?’ﬁ
rI5{?‘ifF}'E]http://Www.supremecourt.gov.uk/about/history.html ek e TR - 2012
FSEIQEL
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and another®—% - [k - A% ( TH#Holland% ) HH4EF L %
FrHEAABHZDE -

Holland— % 2 FF it i T o« KB E— LA EF N AR
Holland % #F 3% i1 — ] & % Paycheck Services Ltd #y & ( T 4%
Paycheck ) o EHAG kI Z EMERHB EHRERNERMG =
He BRINAAHFLITHHE  HAEHANSE  MMEAREH
NEHETHHEREE - ENTEBANRIREENEZME o R
f #& mPaycheck 2 3% 5L - BEHAH & R AN E 2 % BALER—K
R IRME o PaycheckZ WA E BB RN EF 2 FH - M#
Paycheck # UL 4Kk M & R 38 2 7 A M s o Bl de BT XTI A0
DEABZLAERETG ° AT > BEFHAEHE T - PaycheckZ & Y4
BBEAZFHASZLTILEASZ T —ASMENLR  H=1F
#df o xHolland Kk HEF X2 BT > REENEBAM
B MBUERZEZXRAMERTEEEAZL=ZTETRZ=T
=R AL

MEBELR—ULILEZ A > i Holland X 4 & BUA% #7 /A 7
(11 EL 4% #Paycheck Services Ltd - T f&Paycheck Services) H 42
HAuy g - HAEFE/AF " =2 F % o Paycheck ServicesH 42 H
FH K /ANE > 4 5l &Paycheck (Directors Services) Ltd ( T f&
Paycheck Directors ) & Paycheck (Secretarial Services) Ltd ( T 7%
Paycheck Secretarial ) o Paycheck Directors ¥ Paycheck Secretarial i
Sz BEWsE A EERT —B L E N+ =% 5 ( composite
companies ) #*—EFRME o AW FAAHAMLE F -
{4 D)5 55 & 7| - {5] tnPaycheck Services 3 Ltd o 4+ — K /A &) & 24T

30 120107 UKSC 51.
31

72006 B R ST - SRR © 2Rl SRR R
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iy

BE—HRREZAR  RANEHEERREEZ G - £EHR 5
NEZZRAKRBE  THF—REREER  F—KH02 8T
Fl % (wBl ~B2-Cl - C2% ) - Hollandk % 5 4} & iz Paycheck
Services Trustee Ltd ( T f&Paycheck Trustee ) - H k7 — A & W&
NEERZH TR - I ANEH —2FF o Holland 5t £ DL &
HAZEZRBN T —ZATWARBE R A LML+ 8 BRI
i% %z F| 25 1z 3¢ T Paycheck Trustee ©
AL E T

Mr. Holland Mrs. Holland

(RMAEFAO%EG  HHAESE)
[Paycheck Services Ltd]
100%F # 100% % #

(Mr. & Mrs. Holland & # % ) (Mr. & Mrs. Holland % & % )
t Paycheck (D1rectors Services) ] Paycheck (Secretarial Services)
Ltd
(£ T m42% 4 51 4 (HETELREADZME)
Z—FF) (XFRREHRTEMEZNE)

Paycheck i ~
‘ aychec ] tPaycheck Services 4 Ltd~12 Ltd ’ LPC (45) Ltd J

Services 3 Ltd Paycheck Services 14 Ltd~44 Ltd

( #h—Trustee /N 5] 7r 4
HEMr. & Mrs. Holland &
FHS0%E G - HWA
HEEANFEE)

Paycheck

{

Services

50 non-voting
Trustee

shares

t A share ’

(B RSOREfL - FEAFTHA2R A

4Bl ~B2-Cl - FBITHAR

C2% %) H AR A28 A F
Z B ETHR

22—
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EMEENEHT  AWUIBARRRZE 2 HEZXTHE KK
RZATK e HERFTMRETE - A e A ZERE 2 IKFT XA
ZoBRRFHEREZIREAQK SR ZEREITAE—BEHEEX
REZER - HIEZEL R EBE AR R EHES
RBELBARBRALARFRBZGEL - 52 B—ERIME
R (%A BEEXZETH  BRXTHASRNEZLE - M+
ZRNE EA RN R 2 A B d0 i 2 78 B 45O & 7 Paycheck Ser-
vices TR ERE : OBTTXRA (BERRERE) 2HE M
Bl ZPAYEM & k2 R&RRE ; RO®F| st H /A5 T #E 2 A 5
K

—OO =41 A # % A HMRC ( Her Majesty’s Revenue and
Customs ) Y24} N 7] 2 B 42 8 5 - R AR AR 2 &\ 7] JE i Al
BEZAME  MIEANEAMENEE - HAZTZWMEERS N
+ = F /A 5] 3 1 ik composite companies (A&7 ) - Rl E A 2
NEL R JE R A Oh T B 9F 40 B B 4% © 4k FIncome and Corpora-
tion Taxes Act 1988 ( 19884 453 /N =] Fi ik ) - section 13(3)Z #
o ENFER—g R FEENAEME L L2 B A E (associated
companies ) B - FH/PAFMEZ =+ HFEGHW EREULE L
AW AEPETH o Bk FH W+ = KA E] 4 R A B B TP
8 THAEAE o RIEUIE A+ R E Z B R e B B Rk
EHNFRE o

Holland £ % L Fr i # 2 E X2 UL B I B AF & Lot 2 2 0

32 ki - o e et i . St e B g S
TR T B B0 R RS 5 RV R A

I’ﬁ?ﬁﬁlﬁ KoEA ’F?i'f;ﬁl Fi\%iﬁfﬁi%g@"w"%ﬁ?ﬁﬁﬁ PR ST E"?\ﬁﬁ g
Fm RIS RIEE % €T o See http://www.hmrc.gov.uk/menus/aboutmenu.htm » fit
FTBIBET 1 20127 5512201 - [RS TRV B RS | B 0 IR
AL -

—23—
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24 BKRHEEEH %—

4% % 20 ( Extra Statutory Concession, C9 - TfESC C9) ; #&
1 - HMRCit 1~ 3% 2 4% i ESC C9 » TR 2 % M+ =K A8 ZAfk
¥ b Holland % 4 VL & 36 A 2 % # {3 3 T Paycheck Trustee ¥ -
Holland 5 £ & A b M+ — X A G W6 - wWHEL - W+ =
RAFER — 54 F TR AR BAR LEMHRAEADT - ik
B E A e -

fRHMRC 2 7 ## - & HMRC F 4 & £t 5 7~ 5 ESC C9ff -
Holland 5 £ I # BEE W + — X NG EAT 2 BITH WM R AT
BRNADABENRTRE  EREFQRKE  EREZHAFE
BZ&EB o XHEAN+T_ZAGBETLCEEENRHEAMRBAZ
fie (EMETABREMZ£28)  "EHEEWE  HER AF
o — i 5 A AR 3 BLBURF o #CHMRC 3k Holland % 4 > 2 1 19 +
RN ZEFLEE > EEHEQIRKE 24T A% fithe Insol-
vency Act 1986 (B E % ) - section 2127 ¥ & » E T BB A F &
E Z Gk s HMRCH R # B~ 5] B B 0 W 38w 2 % E #5734
e

fEREm A KW EHE FEF AT AREE RERLTE
5 o W5t - BEE dhsection 212FTHL E# - AR AT ZBEA - F
FOREARE FEARBETEAFEASRARAALE -
AT ERERZTEARGR A MEF AT RN RTHEHN
AREEE  RUEEFARQAALEG 2Bz H8E AT K
2z F WA UG TEBEN - ML > HMRCEHBXDAAGRRIE BT
Holland%e 4k 2 5 » MEAH FIRHBHE L3 H o (4 #HMRCH# UL & T

33
34

See the Income and Corporation Taxes Act 1988, section 417(3).
HMRC= J=RELEVE FE HvH RL R ?F",Holland#f\ T FR T f% £%Holland ™
TS A EE ) HMRCH S 2 & b
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% 5 A 3 E RKHolland %6 &£ K B £ = 5 — # =& - section 214
(wrongful trading - T %% %) X &% @B EER T
R 5o DR B - (EHMRC % 5 # A 5 B fAsection 2124 3F
AN B KA - fEsection 21477 - 7 & R £FHMRC 2 {7 &
FkHolland%t 4 A ¥ FE 2 RE? -

WERZ FHFF T USER - W ZFKAFZHES FyPaycheck
Directors » Holland4%:4: H| EsPaycheck DirectorsZ & 5 » #E It » 2 AFE
HZHBEHTRBERIEAEBENIRBARZSHE LES » HE2AE
ETP DL F TR, - SRR kb A = 2 PREREEE Holland 5%
iéFlT_EH*:%”’A\EIZ%EJ:%% o HlEm L ZIRATFRAR  AES
AE EATHEE BT ZIE - AR R NE B RRE BORs T
EZ%?T ZN )b R el e A € R — L FS B R AR

B AR o TAE TR AIBRE - AAZEFIRE S e R 0B A Bk ek A
b%’ﬁ'c%% HEABE AL Z R > S N R AN 2 A8
ZIRHT

#E s the CA 2006 > section 250K EZ 7 T HZ WA EFT L#F £ -
Bzt RkE—FHEREFT LEZZERTURAE  HEERXE
ZRMEE FEH AR ER—A\EOFEAZ H i+ EC HH
EELEZZRAE M EH#EdwRETLESESZ T &K#F AFoss
v. Harbottle® o #R7fii » FIFIER (— M NOFERZAT) —HKHE L

35

e RN B R BT L6 0 F1196-219 ¢

Len Sealy, Paycheck Services 3 Ltd: the Supreme Court Reviews the Concept of the

De Facto Director, 287 Co. L.N. 1, 2 (2011).

FVF f1Salomon v. A Salomon & Co Ltd ([1897] AC 22)~ %' » = 4 [(1Hh & &=
E

38 Mangles v. Grand Collier Dock Co (1840) 10 Simons 519.

39 (1843) 2 Hare 461.

37

25—



iy

26 BKikgEFR -z
HHTUE RO AH A BB B AR & & AT - M et AM)S
MR P THEFIRE 2 A » BUARZEHE © Holland BB fERREY+ KN
AE(T R CGEinE MRS C BTl SRR E - DIBOR ST A
PP IR AR 2 FIET L & SR AR - 8 » FRe Lo-Line Electric
Motors Ltd*" %8 o 845 38 1T 38 (T AR T 0T T 30 SRS -2 A
HE LHEFL > FE FEIF RN TRELE P -

ZHh o ETRHARTFHEREHEZT LESTZHE -
“...assumes to act as a director” 3; “...assumed the status and func-
tions of a company director” (G EEZ M AL K IV ) BEWT A
NEE T LEFMEEEEY o sb > THBELEE LA SR
fir ) (equal footing) **% " A= 44t £ f4 % %% F , (held out by
the company ) St ZH# T EF LEBFWE R o Bl - BB HE)N
AZBENHETR  FARBEAGTANAPITEY  FELES
Sh BN F] E R E M) —F (part of the company’s governing
structure ) 3 AT (AR 2 B A T — M TR AT g

40
41

[1988] Ch 477; [2010] UKSC 51, at [82].

Re Lo-Line Electric Motors Ltd ([1988] Ch 477), Re Hydrodam (Corby) Ltd
([1994] B.C.C. 161), Re Kaytech International plc ([1999] 2 B.C.L.C. 351), Secre-
tary of State for Trade and Industry v. Hall ([2006] EWHC 1995 (Ch)).

Re Richborough Furniture Ltd [1996] 1 B.C.L.C. 507, at 524 (per Timothy Lloyd
QC).

J['/Re Hydrodam (Corby) Ltdf/i > Millett J%=. : “A de facto director is a person

who assumes to act as a director. He is held out as a director by the company, and

42

43

claims and purports to be a director, although never actually or validly appointed
as such. To establish that a person was a de facto director of a company it is neces-
sary to plead and prove that he undertook functions in relation to the company
which could properly be discharged only by a director. 1t is not sufficient to show
that he was concerned in the management of the company’s affairs or undertook

tasks in relation to its business which can properly be performed by a manager be-

—26—



—O=%wA HTEFREMGEE 27

HMRC £ %k Holland %54 AW+ —F 4 6 NGl 2 EF LE = -
{2 ZHolland R B+ —_RAANT 2 FELEE (FAEE) W
FE ODFEESBEANFT —RAFAEHZHAT  Htb > RERLfZE
B R WLk B A B 3 BiRe HydrodamZz X3 A Z b =% £
F F 0B+ o Millett J#ERe Hydrodami t = %n & 1% S8 % T 8} & & #2
AFRE—AFNEBEMAG 2 ESE Ttz fELEE  EF L
FEANTEE HFAEE LTS HENARBEEESTZAFN
BTEFE o ERWHAE T - Ll c ZEZFEREE - T
—EERTHEAESTHATNFRAABATE : 22 WREH
H A FE I E Y (without more) - 3 E BT gk &L ER 2 A E
EHATZEAEENES  * -

IR B EEFTLEE2HR (HAREIARwEAY
TEEF) FAEFZEELAAG "HMBENESE ) A AT RE
2 E LEFE - B E “without more” - RE R E L — L E A
Ao HBEPIEREH R AlR—FBRA FAESZEZLARN
FEZHNEEEC MBI ART B EAZEE LS ETERE
MENEN  HAGRENEFEHBELCENELZE  fHF

low board level.” (at 163) (emphases added). 7+ Secretary of State for Trade and
Industry v. Tjolle ([1998] 1 B.C.L.C. 333)~ %'f[1 » Jacob Jﬁﬁ'{ﬁj{lﬁ (at 343-
44) -

44 “The liquidator submitted that where a body corporate is a director of a company,
whether it be a de jure, de facto or shadow director, its own directors must ipso
facto be shadow directors of the company. In my judgment that simply does not
follow. Attendance at board meetings and voting, with others, may in certain lim-
ited circumstances expose a director to personal liability to the company of which
he is a director or its creditors. But it does not, without more, constitute him a di-
rector of any company of which his company is a director.” ([1994] B.C.C. 161, at
164.)
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WTHREE LESHITHATNRESL)B TR AL Ew - hiE
ﬁ&ﬂ%%%%i%ﬁiigoﬁu’ﬂ%ﬂﬁzﬁﬁ%%iuﬁ

BERAZHL T —LEFRESATRB LN E XA TR ZEE K
&&A%?%E%$Z&ﬂ%$ﬁi%$ommm%iz~w¢
% 1~ 3 3 /= K 7% fF Paycheck Directors## tH 4R Ik B dy sk £ - 5Lk 3k
KEMERAREKHBERY  RERREFEALEATNES > AF
%&Aﬁ$1§$m%zﬁ%am¢%u%§“ R HRET
W RgUBEZFRKE2Y  EHE# - Holland 4 4 b # E 4
SEAEN T _FAFNEERE2EY TEABEARASE L
ER

= 4% -+ 7rSecretary of State for Trade and Industry v. Tjolle*®#
Robert Walker LIX R EF FEE 2 A KM EBEEZEETM

45 pHows &) — ([;«E,Jfgjj/i;}éj\[ﬁ s BRI FH—F%J'P&’ ﬁﬁliﬁﬁ“ FE R EL ST i

2o FIREARER - 9 qiFIIJ/E&QE%&?#,&;:?F%Ll'j\pjﬁyimul o
See [2010] UKSC 51, at [10].

1d. at [42].

FBH RIS ARIE P RE - B S EE (the CA 2006, s.155(1)) -

Holland {8 9 3L~ £=915 - AL -FA 57 H [ 1) o il =7 4500 HUHEF (= See
Paula Moffatt, When Is a Director not a Director?, 20 NOTTINGHAM L.J. 76, 78
(2011).

Lord Collinsi?,i fiRe Lo-Line Electric Motors LtdkL—~ “FIf[#r » T 4 b4 $#i=
B ﬁrﬁq@?]?ﬁ 0} S Nt N e R (R Ib = Sk R
FLZE o P fLEE BiLord Hothg’[ﬂj e R SR = R I%F:ii | Lord
Collinsjf=- JLAEEL = o SR> E"E?HFF tl'Re Lo-Line Electric Motors Ltd}{ﬁ’iji%fﬁ‘
FEHVZERIRZFEEEY P DT D F R 2 0R THER A

©1, VEIF o =dJintention-based test » See Peter Watts De Facto Directors, 127
L.Q.R. 162, 164-65 (2011).

[1998] 1 B.C.L.C. 333, also see Re Kaytech International plc ([1999] 2 B.C.L.C
351).

46
47

48

49
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B ORRENEEE—RBEE - RBARSERES &
EAHZAR -T2 REANNERREZ BT £FEMD
THESBEZ ML  EFTUAARESZACLATA  AIH
BHNABRATE  RHNFZBHBESHRHAB AT ASTE
LEEWEER S BAH—EEEELEREY .

VEREERAL E$ETLEEX AN LS HEYT
FEZEASAEN  EHNSHRANTESEIBRET LE
EWLERYE PEUAERERFF L THERETLES - &t
S EHAFZBHARGAT R L FAE SO RAEER ZE
EE L EFRYTEEYRATRESE 2 MAD

V9~ EAHFZEHEOEARN R T HE

E X #Re Hydrodam ¥ € % kaw & - LA L X HEF o
Eagle Trust plc® 4 = & #F A Midland City Partnerships Ltd ( T 7%
MCP ) : TiMCPH 4 =z B # H Landsaver MCP Ltd ( T f%Landsaver
19) ; Landsaver 19 & 4z B # H Hydrodam (Corby) Ltd ( T /%
Hydrodam ) o Hydrodam R H — i % % - H % {4 &1 Eagle Trust plcHf
6k o # 3L #Channel Islandz A5 (T E )

50
51

Sealy, supra note 36, at 3.
7t Re Hydrodam (Corby) Ltdfli » Millett J= IRE1 ¥ & 22 gy~ £ gi7v 0 v
i

%2 12010] UKSC 51, at [91].
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( Eagle Trust plc ’ (8~9 directors)

(100%% 4 )

L Midland City Partnerships Ltd (MCP) ]
(100%+ % )

‘ Landsaver MCP Ltd (Landsaver 19) ]
(100%+# 4 )

e N

Hydrodam (Corby) Ltd

EHEWELESE 205
Tuscan Investments Ltd

Ithaca Investments Ltd
(k2L ¥ ZF fEagle Trust$ Kk )

H Hydrodam 2% £ - H o i & 2 A4 - ¥ £ @ % Eagle Trust
ple#) — 1% %= o B iE & ¥ A £ 5k 7t Hydrodam 7 B B4 75 ] 0 > A
Al EERELER % (wrongful trading) - X1 % = JERE S -
section 214 & ¥ © A7 /A & & = # 5 Eagle Trust plety —fI & % - 1
HEMRA IR BEE LEEFRDTES  BREAT o

WE EXXHTE - Millett JRRAZEE LEERYTEENLRZ
MG BHEFEAMETELSZER TR - UAEFEF 0T
Zo PP ERYTEELRE  HEF LEEFEHN - Millett JiE—
¥ gt " Eagle Trustz &% > LLE F & M 5 2 & 4% #Eagle Trustfif
ik Ak o 3k J1Eagle Trustz X3 A (3 B IE# #751 © Eagle Trustz
BB ) &2 AT % o LB R 7] At [ Eagle Trusti &% T &% - 2
JF fiBagle Trustz EE M &% T EF o 5 A B 280 5] 0
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TEETEN EANUEAL SR FATZEETHREH ; LB
BHAREARTEERATANA LY FESTLAAH - AT -
EHIMAATH PERERRBHAT ZES 40 BB he
HAaRyFESLE

B BE BB H 4 E KRR —%k 8 £k Eagle Trustz —fi &
&£ 1 AHydrodam & ¥ - Bk A BE WP EEH EMH AT
B RO BUR & AEagle Trust® =8 5 2 17 A4 88> A #
L&

& b A - Hydrodam (&3 — {8 7% £ 03 & - £ R EFHN
AAEHR - BRAFBERATEAEEZLEET YT RUEAT
ZHEERANBRAMAT LY FES o

%3 FLY £% “It is possible (although it is not so alleged) that the directors of Eagle

Trust as a collective body gave directions to the directors of the company and that
the directors of the company were accustomed to act in accordance with such direc-
tions. But if they did give such directions as directors of Eagle Trust, acting as the
board of Eagle Trust, they did so as agents for Eagle Trust (or more accurately as
the appropriate organ of Eagle Trust) and the result is to constitute Eagle Trust, but
not themselves, shadow directors of the company.

In practice, in a case of the present kind, it is much more likely that it will be found
that the executive directors of the ultimate parent company (or some of them) have
from time to time individually and personally given directions to the directors of
the subsidiary and thereby rendered themselves personally liable as shadow direc-
tors of the subsidiary. But if all they have done is to act in their capacity as direc-
tors of the ultimate holding company, in passing resolutions at board meetings,
then in my judgment the holding company is the shadow director of the subsidiary,
and they are not.” ([1994] B.C.C. 161, at 164) -

St TR R A ) iy b494if 457 - See Carroll, supra note 22, at 357.
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i
|
iy
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&

S\ HIESBLED BEIREME
— ST HEHHCEGH B —HRL G

EE ANERATEHHAY T EE L EBREEH TR ZA K
B KERYTFESEBTE  DRAT R MM EEYT
EEZREEQANINYFESZHAE £l LEE LA
FHAARYTESE DX EYTEEEY - RNRBTEWH
VI EELAEMN—NEEIRELE  MHRL REEBHH
o BBl L HEFEETH G XEBEARYTES  hENEP
THEAR Y FEELBEL  CEEREEE

¥ Ethe CA 20060 :TH ARG FES 2 AP EZED
T B4 AT BBLBER - LE i ERTEE A R T
M TEEREL BERTAEARNDMEEL I WE E LSS
Whno EHIEE  ZEBBEBHATREL L ot NFJE
RARFTAERBEL B ABEER - RE - ¥ZHL2 R =
EHREEREBERT  BRATRAINLBIETHREELS
g B AT TABRERERRAB L ELES - LE
BREANTRBELBTIRE  TEHBRELNERLAXEH
BELABEAT T VRSN BT S8R0 285

K © KF /A5 (public company) JE%ERE—4 - i3
ELMEBEALAT N EFTARE R EREER LA RAE
W SR EEMBIRE  HSHETAE Bl KRATTER

%y ffisections 63(2) ~ 68(5)  75(5) » 76(6) ~ 84(2) ~ 156(6) * 157(5) ~ 162(6) »

165(4) ~ 167(4) ~ 170(5) ~ 187 ~ 223 ~ 230 ~ 231(5) ~ 239(5) ~ 247(5) ~ 251 -
260(5) ~ 265(7) ~ 272(6) ~ 275(6) ~ 276(3) ~ 379(1) ~ 458(6) ~ 460(6) ~ 519(8)
521(6) » 858(1) « =9} i 7 the CDDAW % 1% (Y[is.214) -

% i ffisections 63(2) ~ 68(5) ~ 75(5)  76(6) ~ 84(2) -
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EE ARG RERET  THELR  ELTHRTHE
EHERTRABE 2 AR RANSSAEYTESEY o

B TEMHLRANEERARTHEHEEIAE  BH
NFEE o NFAKHMBEEH - TERMEETREHMA R
R ARERETATAEFHEZLETLHAFEE A
B A 2 A K BT B 1 K B R B E 2 0B - HMRCZE % K {8
AGRBEEEZHRERET  TUBE— G THBEHA - W7
BAENBEREER EXHIAERTA - EWBHALEA
B RAZHEAER YT EE R BAERE —REER AT
B ARG R RE e NFIREE G R ERE BT
EEMAERA 2T (s858(1)) o LAF 2 HHE AR - Kk
BARAGIREEMBE SRR - F eI AR R A A R
KEEEMB RS RTRT  ASBELAEA RAZHL
BEYTFEEY

TR EANTNERAR SR LY B R Y TFEEL
NF4HG RERARFERARZARSESH L RESELIESE
EELEEREMEIEEANAZEEN  RTE—GaE - bR
VI EEHRTRBENT LG 2T BEARTLHEYTE
EMNFEAETHEH L EEHLER o

R REZWHALETE "HEES , 2B EERD
YIFEE o AEEEMBRABZIAK L EAER LA -

BAEBANAGEARBRES 2 TEAZBNHC EEHE
FoRERRNESTEASS 60T R AT TR LR

’ See sections 272(6), 275(6), and 276(3).
8 See sections 458(6) and 460(6).
59 HA]sections 519(8) ~ 521(6). 7L -
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&R - the CA 2006 K EEZ ZEAZRHT Lk K
section 171 F|section 1774 Bl {&%| B AL 2 H B W& » I Fsection
170% 7~ & = ¥\ 5] & Hsection 171%F|section 177 & 2 — % £
( general duties) o Section 1705)(—F M ' AHEEZ=2 —f &
T e B PFEA T - ARy TES, %o

—REGAHOEZRTEFRKERLZZA L - ERARITHEL
WRTZHER (s171) s OEFREREE  B2BEREZHH
DIR ACA Bl Zf T > AR HAEHEERRZEKMBRE - A5 &
ITzflzm BN BERE FPAEMAZEERGE A E
BEHUEBERBRZVE HFAAWNETAGREZFENLEN
RIEERFEZLEMRE (s.172) s OB ERL S HM EREITAF
CEATZW®)S  EFLABLATEER (s173) s @FEFRE
ERZEE BRRBMZERY  FHEeE  GFHRELTEMN
FIEZAZ B BFERAAD ST BER 2 il HEEZR
(s.174) - @EZ e R A B 2 Bk 8 2 7 % 8 5] H &
HER  mAEMHAZHE  EREk#Ee (s175) 5 NE
EFETREE IS RERE A2 AL TEATE S = AR XA 3
(s.176) s WEZFHAFARETZR ZAEER A HE A%
EXGERA  EEXAHEMESHE S G2 HE KEE
(s.177) o

HBRLERAE REAEFABACHFRA R ZRERLA
SEgb - A E R 2 8 Resection 1784 5 Bl £ 3 38 7k K 1 F JL A At 41
EH [ o

B ffithe CA 2006 #EFZ KB LA - EFHR LMK

60 LY 5% “The general duties apply to shadow directors where, and to the extent

that, the corresponding common law rules or equitable principles so apply.”
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MAYTESRGCEARREAFELESTHEARE LM o ALl -
RlatE il T A EE 2 — N R BB EZ S @R AT -
HARTTES ) - I THEEZ S @R MR BRiE T 5%
HRIEKGHE - 5 < H5aE M EERNCRR TR FER R
% Mg FHE SRR B R EE -

BB ERIR A TESRG 2R LT Doyl - &
W % % A BT 42 B| 2 #| 3 % Ultraframe (UK) Ltd v. Fielding®' o A %
Hlewison JRRAMEER NG E A BN Y T EEZHEZHLEFER
FELEZRR ARTEAAZTEBAXAES TESHRES
AHMEZ K& BARFERE  ERETLELFLERT
TEZERN—MESIEAREZLE - 75l Zduty of loyalty (&
H &% ) o I ¥ dthe Financial Services and Markets Act 2000 (/ﬁ
AR E WGk ) section 1T (NEREEZEREHEMECEY T
70 9 #9517 AR B B o

Lewison JIE— SRR A EF LEFHEFELEZRAXE
A& B TEENTANERER -ZFFTLEZATHEAM
ANERTEHZAE &I%A#T%QTZNaiﬁm;ﬁﬁ
R ﬁ/%ﬁ?ﬂ%/ﬁjﬁ$?aj' MEZFMEEHRNITLET L
ETWNEME > THRHAANERBE LA Bl FAFZER M
ﬁ&ﬂﬁﬂﬁ%%ﬁt CXBEBETHAITHERZA > BITAESH
/A—]ZN ERG THAMEERESZABERANGEZT » £+

/\afli/\

61
62
63
64

[2005] EWHC 1638 (Ch).

Id. at [1279].

Id. at [1280]-[1283].

“It would be odd if, in those circumstances, a person who has no direct relationship

with the company and who consistently gives instructions inimical to its interests
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ez Lewison JRARTEEZXEARYG (EERELT
#%) MERARELABEAE AN PTEETRMBE L AGTR < I
—HHE FRNEEFRINTR - FEEHETLES LU GAZHE
AEBLFAEAEERENAAN G EH > AR AT ALK
HCEREHRHQAFA AARERG AN FELEFRWRTES
i IF A4 #% %% ( Thus de facto directors are subject to fiduciary duties
not because they undertake to promote the interests of the company, but
because they have put themselves in a position where they owe the
company a duty of loyalty; their duties are imposed and not
assumed...) P Bt RYTFEFLHBREFRE FEYTE
ETRARHR &éiﬁ$&$aiﬁ$ ﬁﬂzNaﬁﬁ’&ﬁi
ZmERTE®o

BARBAEH ETRAAYTESHAT AR AAMEZTME 2

W REHT > BRI T section 170(5)2 4 [# - {2 the CA 2006
TEEERBL 2L MA S (Part 10 > chapter 3LLT - TEHREAHR S
) A FLHTATERTTES - HERAWT -

OF & 5E

RAFEHBENTRT LR Z ek ESHEHERHEZA
#H AAKREBINEZUEAREE LG ESZEE - HEI N
—MEREEENEE  —HUEREESFHREZATRERTA

were nevertheless held to have undertaken a duty of loyalty to the company; and to
have agreed to subordinate his own interest to those of the company.” (/d. at
[1284]).

Prentice & Payne, supra note 15, at 562.

Id. ﬁﬁ'{ﬁﬁéﬁ??ﬁ » J[IPaul L. Davies, See PAUL L. DAVIES, GOWER AND DAVIES’
GENERAL PRINCIPLES OF MODERN COMPANY LAW 16-18 (8th ed. 2008).

65
66
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Af— %2 Bf GREMEZRATANEEARGERETLR
FhtH AEEHAAG  ABBENEEAELEN BRI E
EAREBR B L LT B EEB N AZBE -

BEFXTRESC LAY  RUETTAZ - RARYFE
5 RAREFB/IATE 2P FEEVTLEFEEE UEAES
S LEEZTHE (5187) o
OFEERATBECHE () RBELXH

The CA 2006% % & F WA G L RH LY > LB FH 2% —
EULHNTTBERLLES  SEARERE (&) Rk ER
o BERWAZBELEY BN TS AE 2 BaRERY
(55.188-189) o WIRH R ML T EMEEEENY o EE
EENF EMBR A2 24 3.l % = A (fnpersonal services com-
pany) HAF MY THEFEABTEERG R L REZE
KoY BIESLENFTHEEE B MM X R R
4 BHESSU AN BEEERES BB o

EEENFMLEHEARER S SR HHEBRK (&) &
S EEAMEL GRIEBANNEEEET A2+ HBST %
BULZEBALEE B BIO0EEBEZFHLEES - AREA
AEHMETS  BEEARRATTE AT E B E TR

7 JU— PR il = . 3
6 %i;ﬁﬁ’ﬁﬁﬂﬁfﬁv‘ﬂ g }FIfJfgé—_?;f'?Eﬁgbﬁ?letters of appointment to the office of

director » £LI') » EIH{F[I,%L_[%FJ,ZF".%EJE o P B SS A T ) EAT V P) o See Han-
sard, HL GC Day 4, Vol. 678, cols 361-361 (February 9, 2006) (per Lord Sains-
bury), in GEOFFREY MORSE ET AL., PALMER’S COMPANY LAW: ANNOTATED GUIDE
TO THE COMPANIES ACT 2006, at 211 (2007).

(RN ’F[J%?i,fl Fi7] ;'/Flﬁfj NN FJ N [ﬁJ* RUEN ﬁjf[ 73 ;VFI}‘?TEJ AN ﬁJﬁ'
TRIELE R B TP (5.192(b)

68
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38 BREEFH F—==H
ko BBV EN R AR EZEES S A - B TAR
BTl EEE AL BF B REBEEAABEZERE (55,
190-195) o kT - MR H B 4B - AT M BRI (5.196) o
NFIEHEHTES  NBRBEGH  EATESTALEL
(&) BHEFT o SR EHRBRE  HARFTHAT - TREY
BB R A DUk RN E] S AR A F] A R B 2% o du il g
WHZER  LERF  NFABHBLS  TERSZERE LT
HERSRE  TEERTEREN (55.199-214) o
()3 B2 a1
HEEAFEE - RAELAEEES YA MENFEEL S
R (WEEA) - NFEHEFRRME ARFEEEMK HE
KTk ERANFEEZEER - AT RLBEEEE LEAR
BE (&) 2o FIBEERRERRTE AU F % - HHE
R %A RBLE o
ERAEBEZE R TREEATRR S TR —H 2 S L0
EWA hTRERESESTE (WARWE)  REBRE (&)
RHZAE—BAR o Tl ERABITEREY  HAERELT
Az EERYE AR LEERBEAEZFER (TGEREMETE
ZHE) RRGE S AR BESEE (&) AEZLE  F7
2HEBE L NEBRTB 52 (55.215-222) o
Ml PIFEESERAYTESHMATHEAS T OURMHER
BIHEZTR  EHEYTESIREHE - BHTESMTR
ERANG - FEEENZEHER - ki ITERERYE N

OF RO RS O FR BT 2 R R

7}‘% » F132-42 5 20115 -
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NEHEREMEZGH ST ARELZLE -
AT ILE E BV AT 2 B T FI S ERX

NE 2R WL E XL T ENGRAEMARF > K (&) >
REFEFRZIRMET  BHAHAERZHNZETRE—EN R
ZRE  EMREXBERETAEES D (FIBESEHEHALTE
F OLHMBEZESRYTESE) - BT LAREENF MR
R BULAR M AR EARZBE AR (5247) o

bl A TE AL {H B Y T E o R — R R S R
% WERE T H B E B AE R B BRHER AT S - I EORH s EE A
i ~ BORHEANFHZ R EHRECR (§) ZRIELFFRHBIEH
EorMEGRT o YR FEBEARACHE - il T, —FEE
FIE - #EPRE Deverell -5tk - L T HFMUIEEN R ~ PIHRIE
BN MENFIERS RSB THF LT DUEER - 1T5b
Ry ¥ RGER ELZ BUHE - A HIH BTk B AT -

Rt > bl BE & fREEIE 2 - W35 s T B BB A RS, - BAE
NE]Z ARG R E B s A4k - ML ZEE BB 5 - SHIE
{5 57 #R)%F 1H it SHE U B B < i - s T i SRt Nt B oAt R
A B F e s F R F AT - K > 2 rESE A E Hia s
g5 » AIEEIREHIAW K bt 2 /11T h » DRBEELY -

TER FHMREZTEFRE L > the CA 200678 # I H (&)
REREIAERTBL  TH  ERRXHREXGAZATHERRY
FEE (523905)) - HUFAF RUFRZEAHRZLERY T
FE (8.260(5)Ks.265(7)) -

R RTEFZENEEIEREAE S AR LIEFRER
VITESAREZNF AR > RAHARHEFEZTERS - Hit
HREZERILZENEMAY TESRAZ AR > HFFEEEN

=
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i
|
iy
I
&

VTEERGCAAZIEARBZHARGOMER Z— ©

BT EXHFREAZTESHARN G R AFE LEES
ARz EFERY TEZER - BU|is E228F BERE
T EFEZHAME AR BRREE  BATHR  TERERZIHHE
FEVEBYTESEZAN - MRERAYTEEZAE  ER BT
FENSENFEHZHAT > REDE N EHZHAT - M= *®
THRE TESFFEZERWENENTI R G AHMZERALT - &
FTEEFZREMU "HWN L AR - WEETER 7 WA #E
% TEHRHETEAWMEREFS LA — 2 H T VBB REAKX
ZHEEZHEL MGEHATZHEMN c 2wk GEBY TES
BEZRUMAEEAT MEFEREHZHRZE A M REHK
H Al AFTE -

MBZT  AEHHY TESTRG LA ERRRBERATRE
B RWTEEHANFN AR REELEERET LESHAZTEA
# o @I H A5 % (the Companies Act 1993 ) i 4s 4k 77 3 5L 35
HATEN  REARTTEEFZHAELSTAE/NE (Part 8: EZ
KEMEARET) F2 " EFEHF ) (Directors” duties) & " WH
B#Flz 2% % 5 (Transactions involving self-interest) ~ & + 7
F (Part 16 : ) PZHBRAXRZZHWMHREE  F-_+—F
(Part 21 - EE KR ) ¥ 2 &= A4 KEJEAE (phoenix com-
pany ) Z & F - RmATAE Al (Schedule 7) # Bl V& 5 0 E 2 Ik 2
ME - B EHEAKBERFM - REZEEF I LA E 57 Uthe
CDDA K B JE 7= R 32 o

Bl FERAZEERY  EREEHWATERE  HTFEZ
LER-THRANAABEREGHRAEAME - EAFBHAS EL K
i £ 4n [ the CA 2006 " FH e & 35 388 vk Be i S HI o By sC A - B
o T EE 2L XEARGRERZELEZLETR o
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BN R Gz REZHRH - AEWMCZAHE - AT T
TEEZ RAZERHEERE  REEEZANAE  BEHNEE
EREEETAL HELHATEIABAARY TEE T2 7
FTESTEAGHEN - TRATHAANZLERAZRY TESCH
NEEEEARY > R R A B A

MM /A F] % (the Corporations Act 2001 (Cth)) I k& E E 2
EHREBRR ;M TEZHRES - @ - 0 EXF 5w
o OAAARFERELEERET LEZZLREARBGHRAY T
EE o

= BAEZ M E—— R R,

Tae 3l MNLATR  EASBEARTHTEEXEA
o Lk T EHBEE TR "B @R IR 2 A
BAEYTEEXEARGZHBRTRAESN - RRMNRAEH -
VTESERHNFZ—RXEALZBTEHAGNER AR EE L
ZER o

LA SHZ A FTHHYTES LR EHRTME RAE 2 M
B ZPAEZZLEETHHRMABEFEZZRE (TRTE
ABCHEBEAABRE) RERB/TTEE > LEREFRTERA
B ik AHE M8 S Z L KRB o

ERPVTEERGHAF DI ZA > WK - AR RET
RZLZEAGR  KUEERWE - EALRFEAFHE  TAUE
FOAEYVTES EREFZH/MAHNF I ZAGRZE
T A
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B FIFTEEHAFAZAERE S EZE FE (primary
liability ) o 4T > HE LY FESZHREET R L - w1
BT HARERYTESAREXRE DR ELESZRETT LES
EREBHZA BHEELESLZFTLETHEBRMERNZ
A RERWAALEHATIREAL T  WEERARWES -
HRZFHAERETATE  HREME (vicarious liability ) &
115 0 14 B (knowingly assist, dishonestly assist) i A& R ZF A
EY T3

BB O BAZEN WFAGSBELERGTT  TREE
A ZBAUBR AT ZE - TR EZIABHFTRT XS TFAF
ZEBRHATRB AT  BAFRBELEZEETAFEHH
H—BERNIREBRHETEATIRSELR X2 WEERMEE -
FRETHHFERREZ IR ETRAREARRT A HMES
ZH  FEREZEIRNFEHFAAFETEEHTAG - WEXKEEML
EEMALHAIHRTATNAHEEEL

FEF - G EIF RN EE (vicarious liability ) - Bf £
AE AR BT Ik 2 £ % (employee-director ) JE & B Fl AZ & -
h—F R ERERAT FEEBH - o ¥k BERAHIEIRE
E o EaRdARBRZITARFERESZTAATREENTE

:) Fﬁ‘ﬁ'[ﬁjﬁlﬁé’é ’ %%%Taylor, supra note 8, at 215.
Carroll, supra note 22. % iy ﬁ’[ FIey= ARt ﬁJ Y El ‘Fﬁ VEE ﬁlﬁ};’{\‘f‘ flFE
IR il Fr S5 RIBSFBT V> B ﬁﬁiﬁ | %%?égﬁ PR
72 HPE SRR
- Dairy Container Ltd v. NZI Bank Ltd, 1994 NZLR LEXIS 701.

{{'Thomas J LRLEL ™ ¥ ¥ Kuwait Asia Bank EC v. National Mutual Life Nomi-
nees./ HHLE I EHE + TR S S R O
vicarious liability V i’ﬁ-ﬁﬁl?@_
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RO EE— B EAREEZREN c £k ZHRZEER
DEBREEZ AT MARAT  ERATEEMBLET - BEHE
TEHEZEZ T AT - SR EHLALEL TR - FE%
employee-director L i T R AL ZH LT BT F > BREEE
— A AET

=~ FBER R

KEHEZLAE (AFEHSGEEIR)  FTEZHAZES
AAaRE MERTRAZAME - WAL E2NTELE - TAHE
FARARE - Al 7 EH e G A R BANRRR EERE R 2T
AEBEBETERN LA HHEEZR R - B AE R &
EZFRE R RELTRANREERZEZRTY  BEEXTRZH
BEPEREZLHE  TATHE-

THEEEFERE HeHtESTRESE  HEAA
A ERARME oo BRI LWL MEMAETR  —F
T WTEZEATNZATA BARARAZLT A—FAYT
EFFNFZATA BERARARAMEZRE - FHRATE - &
AIA B AR RSB 2MB VHZRUE - BRI AT AER - 1
o By EREAEER EHEFHACZEARGRM - RN &
RERWE > Tw-ekBE BNt aEE HERYTEFZH
B—PEOETFRBENFNESEH LT HXEARHRE
& HEZERTURGHAE - MERY TEZHBANFZ

74
75
76

Kuwait Asia Bank EC v. National Mutual Life Nominees [1990] 3 All E.R. 404.
See NZI Bank Ltd, 1994 NZLR LEXIS at 205-06.

Gehan Gunasekara & Alexandra Sims, Statutory Trends and the ‘Genetic Modifica-
tion’ of the Common Law: Company Law as a Paradigm, 26 STATUTE L. REV. 82,
86-87 (2005).
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BREA NFFLEHEAREEFREATAZRE T RME WP T NK
MEYTEEZ L WEBERTABAG TV FTEZTZIAE - E4lH
W $FTEFLEESHATLAGNEG 2N A BELER - ©®©
ML HRMEEZLAE TABAGEANRYTESE - X WP TE
EEAENFEEEEZLI ZBRA - & HE A (M Deverell £ 2 1%
¥)  HEBEeMkz > AE $IFEFANFAMzR 7 RTHE
AT RE00EE2HZHE > T2 NEFERHEERAFTA
ZHMREMTERERARYTES  AHERE LT HREF R
B EERUFEACHEZ » HRMHBER -

LR — TR TEIEAECARA - HEAEETEA
MHRIZEE ) - MIERR P ARG R - Mg HEERA

AHEEE  #BEUFRARALEFRARZLER R  YTES
JE—Pt A7 - REZEHEBENM TR EZLMSE (secondary liabil-
ity) - MULARAREZRME (primary liability ) % - AP TEF
FEERUATERETE > FAWT - KBRHEXZEE /K
EREGHIIAERATRBEZLR > RITBHREL A
PTEEZE - UARAZRETEAP  FHRRBITATE - A
FHTEFARZE  UERAFARETAZEE TR - BRI
VTEZIMS - EFFEFHENTE  FTESHENNZE
EACHRAUARZAEEAAHRRE » RELREEAHL M
ANERZK (TREEITA) P REZRE AEERET LS
BERlzE wWREFRERE AATEERY TESE—ZR/P
TRUMRESAHHAAZAGMELATEREE AER - EH
#oERAREMEXEARY  APTEZFRAIHEHER
X Zw T BRREELESTRIBEEREMZIEART > |
FEzBARMEKERE

TEW PTESZREEFEERE MAARARAR
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o E—fAR AIRTESHRAGMERLATA (WEFE) 2
MGEAM K2 REMGAMA» 2T HEFRE > ERHE LK E
AESLRHE -

st mRERER EEYTEETZLHE > AR EY
Mz BmE TR R REMALZANANTELS  b—L T A
BB AR 05 XA RIT RN T ENTRRIE - A > T
XHFastm e HRT TR REBIT LY T ESRTY A ook
RETA(REES) ZTHAEREH 6V TES LA T ELR
Ml B BANTHIANREELIESTRERMRUAZEE
BERAFNFEZREUERLEERE  ARTHTESUERER S
PEBESCANF

RIS BRATBMMEGEREY TESHTANFEE23
Rzl RARALEER VI ESEAHXEARBLARR
HITAENG R TAR - BAKLERY  REREWLRAEFE
BERAETHTARERYTESARZIEY  MTIURERES
o AW RE—EHE > BANAFLEE  CEE8T
NEEBEZAG  WHEEE  BNRATEHERAYTEEHEZ
BXBmRE

NIt - FERGER VSR SIREE3IH I » LR RIEIERIFEBITIELZ
BRISHT > A LBGA < A8 - hamd R B TRHBAAE - B Rk
FHARFERRET ARSI - 7Dl AE & 7 #HF ]
RAERZTEE - LUR 5T
OEFZEREERT (BEBERXHMRE)

PTEEFHERZEMAHNFNZARA RTHZEARGHES
TARELET S - TRREBEUHARRMEEIEARTZNE
RENFFERBE_OO—FBEm A ERFEBH LS £t
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iy

HERARELERBLNEREE FEEMBERLA LR RIF
REEIUREZZAZFAZE  UERAFEEBMHREIEZT
o ZO—ZF— Az BEET T F23M4 %3 R F20614 %2
H oG EARANGLERESEREEZRY  THAREE R
WalETEE HEAWNBMUREZEEAZT  HBEEEE-

BLAF B EA R Ak - B I Blthe CA 20067 A1 # 7 T
FBZRE R A —— T AHB S 0k B S
MR - 8T RIEE AT A B B8R F2G IR - LB E MR
MEBERMZLER > RETYEERTH TESFHEELEFEMN
FlzZEAR (ERAMET AR MAE) o WEHEBHRAGE
EMEEREMTSE  WALXTCHRER - £l - A5 % %209
GRF223E R EARNYTES -

B NElEFINBHERFIMEERANNT TESZLLE -

EYTEZLITHATARNEY WIS HEZE - HAE —EEX

HARFRZHGRRAFELEZRET LESE o

O EEIRAEN
YT EEHNFIME TG EEE2EEHG HETEHH
%zﬁﬂ»m M BTESHhERMATTRESEM LML
R OEIFEZEERNNFEEHEMBA AR X ZnMEE ? 25
i%%&@ﬂA%m’mﬁﬂ&ﬁwﬁzﬁm*ﬁﬁwﬁkwﬁﬁ

” JE§A&%AQf§§aﬁﬁﬁiﬁég&vi,H}{fﬂJdga?

209%%2/%fé’}”‘l/f§3%‘ AZPawd BH i g o %’“‘ F%‘El'f
I P RNEE i F?”L YE AR (g B 1”3'5%4 i
Hi) FFE IR RS S F“l E| Piyk 20583k > 20485 - Fr138-139 > 2012+ 5
EJ o

I ? O FRASE VA AT E R Ipﬁ]i’,? HAE B

78
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NEFHRBHEFGTRT W TESHREZMUERA T —HXRBA
o NEBEASZBRET ETREH A - BT TEEZHH—=
FRFERAEZZNE RANEEHRR G IR ZE RERE
# o

REXFFHEAEETRHR BRI GRERERLRE > BHR
EEMFUARA AL BEULEETHIFHEZFTETRL - K
Bl M RABTEM A R AF AT B EFERR M EE LR
KR b ESEGETRE s LEEAFREZBET K b # Bl
ZEERTESHRMENY - w EXHE > REREZFHNAEH
Z R E ZF UL BNS TR E R - o % AR R # 57 ix
e HARBHEEZHMNEMN  WxsH —FEHRERN
EREMBEAERL KRR AMEAMRE - B3k - 2HE - EZHHK
LB R G RET  REERAFHE R G208 Exwit -

AT HEARFR B ESHMRIBERKR T ERE EH
BRHEFCARATEYEN (FRBELEER VT EFLHAT
BEHERA) 20T EFSEMZEMEE > BREHAA D FELHE
(WE290%) HEZHAYTEETAR - REFTEHT VT E
FEMAAFR  HAWREESERAIHL T ZHEHEARE -
HWEVTEETRERS > BFERETEAGER: ER% - &
2B A AT PL DL R A BB R B HE o

CEERMEZHE
ANEEF2AMER F2ISRB AR H AL E - BEiw T EE
REFTEE BAVTESHRARAAAZEAZD  ARETERZ

1) I TR A T A S PR R I ST196 Y T
CRRY U EC SR WA
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TARINFZFARARERHLR - D TESHASZBEN
AREMFEESE  RARCARELEZRARE —NFEEE
BIRARAR —FEYTESLHENE - Bk BLREFEA
REFRZBHEAY TEELRE ©

oh > EXRANRBEZE LZTER G ERAYTEERENE
EEFZ— MHEEREASFF2NEE2HERREFISEL
ME - BN REFRESHE  HEAPTEFZHTIM I ER > H
REYTESHRENFIZREAGRREIE LEEHAZBAERHE
R

WEMERESZHE

PR B2 EARG - M RARMTFRI > AR FELERHES
EHTEG > wEHESE BHREE 2HEFT HKRFX
BEENERAARY TES - W HEFZHRER (WER
FhEatRREREESE) MEEIREFIHZIELFLR
VTEEEMN -

GRBAZHE
HMEERAHABOTASZY T ESREFLEFTAMAZLK
E ORHERTBRE U TEETS2RNFLENE  —Ea
VITESRERLEZARMAGRAZATLZE o
NELEF R A RAZH R EAFE R R A R BAT A & 35344
X REFSUTEARY T ES AL EY - B WfER

7O gl R SV3TTRED A EE N R AN ST - 10+ 123 2SIV L o R

T 9 L B S R N B
NI (R o B2 I S T2V E 9 R [ S
frEH FEE e IR S T Y T [ B S e L

-
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BLEZZIRE TTREZTES—HER

BEIHY - AEBEE  ER RE BEFERE HEHEK
FOAFEERKR  REBRFREME BREFTZ  SIRER - BATH
B~ BATAGE  RE BAHEIFERESBEFIATEE MY
TEEMSZUELE  REHHRT2EBEFTEHZHAT > AL HE
VENEXAEZTTRRZA L E—FHPWT AR - £ > £t
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81 Section 251(3) provides: “A body corporate is not to be regarded as a shadow di-
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rector of any of its subsidiary companies for the purposes of —

Chapter 2 (general duties of directors),

Chapter 4 (transactions requiring members’ approval), or

Chapter 6 (contract with sole member who is also a director),

By reason only that the directors of the subsidiary are accustomed to act in accor-
dance with its directions or instructions.” F3%Z 35K B phAI IR A D s 1~
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Corporate Groups in Australia: The Case for Reform, 33 MELB. U. L. REv. 333,
363-64 (2009).

3 Noonan & Watson, supra note 5, at 782.

4 Dairy Container Ltd v. NZI Bank Ltd, 1994 NZLR LEXIS 701.
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85 Id. at 196-97.

6 (1995) 18 A.C.S.R. 1.
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87 1d. at 66-70.

8 Id. at 70-71.
9 Carroll, supra note 22, at 354.
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Andrew Keay, The Duty of Directors to Exercise Independent Judgment, 29(10)
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The Shadow Director and Affiliated
Enterprises: Another Perspective
for Analyzing the Limits to the
Majority Shareholders’ Power

Wang-Ruu Tseng*

Abstract

The introduction of the shadow director and the de facto director
in the 2012 Company Law amendment is truly a material reform in our
country. The concept of a shadow director has mainly been adopted in
the U.K., Australia, New Zealand and other members of the Common-
wealth of Nations. If one takes a close look at the statutes and judicial
decisions of the counties mentioned above, it can be seen that our rules
regarding shadow directors are relatively inadequate.

“A person in accordance with whose directions or instructions the
directors of the company are accustomed to act” is a common definition
of a shadow director, and the above-mentioned countries all endeavor to
illustrate its essential conditions. Related discussions include the con-
trolling power of a shadow director, the mode and range of instructions,
the formation of customary operations, the range of obligations, duties

and liabilities, even the debate as to when a director would become a
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Professor of Law, College of Law, National Taiwan University; Ph.D. in Law, Uni-
versity of London.
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director of any company of which his company is a director, and
whether a parent company would necessarily be a shadow director of its
subsidiary. In addition, in what situation the rules of a shadow director
would be or would not be applied is also expressly stated in the statute.
Comparatively speaking, our simple definition of a shadow direc-
tor is incapable of dealing with all related problems, and therefore it
will probably cause significant issues in related future, e.g., issues re-
lated to affiliated enterprises. This article provides an in-depth study of
the identification, obligations, liabilities and the exceptions in relation
to the shadow director and provides some advice for further amendment
and explanation. The author believes that the work could serve as a use-

ful reference for the application of the new company law.

Keywords: De Jure Director, De Facto Director, Shadow Director, Fiduciary
Duty, Parent Company, Subsidiary Company, Controlling
Shareholder, Wrongful Trading, Director Disqualification, Vicari-
ous Liability
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