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A Study of the Constitutional
Issues of the Lay Participation
System in Taiwan: With Reference
to Constitutional Discussions
of Japan’s “Saiban-In” System
Yong-Hong Chang’

Abstract

For countries which have had the Lay Participation System (such
as the Jury and Civil Judge System) for hundreds of years, constitu-
tional problems seemingly do not exist. But for Far East Asian Coun-
tries, including Japan, South Korea, and Taiwan, the lack of preserva-
tive provisions of the Lay Participation System in their Constitutions,
(also called “the silence of the Constitution”), the constitutional prob-
lems could be enormous. In my opinion, the silence of the Constitution
does not mean that the legislators of Taiwan’s Constitution refuse Lay
Participation in any form, but at the same time it does not mean that
they will accept Lay Participation in all forms. What is the lowest con-
ceivable demand of Lay Participation from Taiwan’s Constitution? We
shall investigate the provisions of judicial authority and criminal defen-

dant’s rights in our Constitution. The substantial role of the “Judge”
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who has the professional ability to interpret and apply the law correctly
in a tribunal, for the assurance of the abstract law can be interpreted and
applied correctly in concrete cases, in my opinion, is the basic demand
of judicial authority and the rights of criminal defendants in Taiwan’s
Constitution. By treating the basic demand as an assumption, we may

then introduce the constitutional Lay Participation System in Taiwan.

Keywords: Civil Participation, Jury System, Lay Assessor System, Lay
Judge System, Constitutionality, Unconstitutionality, The Inde-
pendence of Judge, The Assurance of Judge’s Status, Due
Process of Law
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