S SF e AR VB RPR G
— IR RSB ANE R G 5

*

F OB OB

2 H
T RAE R — BREWTE (k&) WH4L
A RAHREE (VR EETT I Sk S
— MR (VR £ A R 18] 77 15 09 1 ik
OFEAB L ORI W T MR E a2
(3 223 ()32 47 5] SR Bk o A5 R 1 7 K
(SAarnio % £ H 4 AT 4 A S EFEEREBEREET A
= RAE RS ORERTHEELS R AR
ORA B - E] I E OHREM T % (B&k) E5
Oa] 4= ik & = HREMTENEK—BR
OB HEE R AT A SR | oy 2
S KB REFNERERNEE OFEARYEF

DOI : 10.3966/102398202013120135002

' F Y RBEA FREPRFT S TN S AORE R GRYE 100
2410-H-004-034 ) [y b > 20 SRy & B 3 i - AT RO
A L el
PR FUEFIRRI  BBRIESF SRS -

FERE - - O FAFZA - B HOFEER - O & = A P

T ERE BT

—87—



2

MK kS

% — =5

O B 8 S B 2 M

GV RE W 7 ik 27 i N
B

(46 R 1) =] iR 12 ] Y AR

W TR AR A AR

B REIATNEREW T &

— B R

ZCREIATHERE WS RN
o

=R TRERER ) & THERI
NN =R E S

ORI RE 07 AN

O DA R e 2 1 B 1 7 R
iRy e

GUERER A EREBENEE

O LA R 2k R R
EE

MR T EEEES BEW
ESY|

OF &R L BB RET &

CEE WEEES

GOBIRE 4 & TR

B RETHERNEREW T AW
Gl

() 18 18 fR F

O I AR

% &

—88—




—O=%+-5 RGER G ey 8 ikdzH 3

i =

ERNFMBERBRET > AWML MR ERNT KM
B AR EHHEERNEEZENRR BEREFAMEL
—c BARFHERRA UL EEH > FORARZAINE
FoEhErkwt wARBRETaHTMEE  WMERBEIE
FHEFENTR TRAERIOENEARRBE L — - AXEET
HEFAMBRE AAZEARFCREERBAANETR > WHELW
lEERTE  AXEREREE T E0G]E - # %L KN E R
WRFNHTER - AR AEEREESUTe2BETHEFNY
B AXMPEAHHKBERERH > BRELF TR REREH
FIEWAMBM R - LAEEEARERREN N RIERER
BEEATEFER - SRR ERmO N KT HEFTSE o

FAfEE | AEREM - FERENE © BUAEH - ZHBEH - RFIIESE - HEE B
R  BBTE  ABEE  AREEAN

—89—



4 BRiEEFH H—=a

B~ T AEERERE

HA e E RS o LB %S X Henry Mainet + Lt 40 ¥
EHEY "THHESF E4, (from status to contract) E]’J%g?ﬂ%}i1 i —H&
42 &% > £ H %2 FGrant Gilmore B4 W " #4727 % , (the death
of contract) i £ 3E » #igH M EHRE X FRAT HERMNA
Z o oHTAtle N Bk ERBBEATREZRE  E—HEAZE LR
CHAWELECREEE - KAR - EEREERERT
HEEBEALEEE  HE TEGad, A R A REET U
AR ZTHEWUR - e Bug - BF  BE  BEEFEGE

L FHEEREMR "HNER, MES RAWTFEHER G S
Z?JJ% cERERBEIREBRE  RA—ELSHLEUR  EENRTW
REEEAY  RHAEMWNEBERAREERSE - W5 Z L
HEHEZYNERNE R G CRBAZNFEERNROHEA -

ERVENBERARY  ZHBHWERRNERENFIR
HRREFHAMZ — ERS)BELZNAENER  HATHHE
BERENRY BEFTEER —ERABEETE  KFER - BF
E45H Tﬁﬁﬁfﬁjﬁ‘m%?ﬂﬁiﬁfﬁ%’*&ﬁﬁﬁW%%ﬁ%i\&ﬁ’ﬂz - fa2
BEMAE BF BEEHEENSE TREEREZZRLERER
%\%ZDFS*%%‘J&Hﬁfﬁuu&%ﬁ%ﬁﬁ\%%ﬁéﬁiﬂ% B % m

FL¥ 5% ¢ TIf then we employ Status, agreeably with the usage of the best writers,
to signify these personal conditions only, and avoid applying the term to such con-
ditions as are the immediate or remote result of agreement, we may say that the
movement of the progressive societies has hitherto been a movement form Status
to Contract. ; See HENRY SUMNER MAINE, ANCIENT LAW 170 (2002).

FI90 . Flume H[] #% #=fL #% o Vgl. Fastrich, Richterliche Inhaltskontrolle im
Privatrecht, 1992, S. 1.
0 A0 R BT ) T LT R 0k R RO
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w(2) X#ERw (F) F)F BERARKARKRAERmNE
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WM TR LW R AR AT RETRLN AT E I RE
Fraf#Eganye TRMEFERSGERITH  HRE—RHEN
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oo Eb o WAMEMEES ENEM B FERET S AR
BB ERE  RATES LR AEFRLBRE HAH LB

M} E ><1]z\

ER SN A %ﬁﬂr*@iﬁj>’%ﬂ%%ﬁpﬁ@ﬁ‘(wmm
David) > = oI5 851) sk £ A BIAO BEGE F500 > ATk ik Al B SR E
AR o

u::‘ﬁf['.l(rawietz » I[FIDeckert, Folgenorientierung in der Rechtsanwendung, 1995,
S. 34.

A PR PR B B RS 5 PR
i’ﬂauﬂxiﬂ e ZIpvE1$2 (Vgl. Heisenberg, Der Teil und das Ganze, 2. Aufl
1998, S. 80) ’lﬁféglgﬁgwl%ﬁ%ﬂ?ﬁt‘“'ﬂ gﬁ@ Fsrt UK RL o i Y
t‘ﬁi[%@ F: , ﬂﬁ}‘k'frj:?\“ IJﬁLF If;l?fiff[ FE > [I}Hlﬂﬁlgl;’fiﬁllﬁr‘gﬂ j]‘/\i;&
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MAXEA AW B EHTE - BREM TN E L
AL FNHEENBRIENFITER - A0 R7Ew LT R
RAHEHR THATHANLE - A g7 Ewe T RATRGHE
FoEREEFEHMER " HE ) S UART 56 0 BER
Boo ASUER EARBE BREREAARGENBERZERNE &
RRAME FERBET  BFRANMZXERNERE T & H
R bbsh > HEEREBRFUREZHIETHRR e
FHEFHAE  AXT T EAMHBERERA > BEAFT
HE W R A R 1) 7 vk A B ) o S B R o R SCUPT 3R H G AR B
Mo B EARBRREEEEA - UBRREmor KT HE A
W5 o

&l ~ R A HE
— ~ S

OEAREE

ARBERE T RO RAEEEN > L - RRANEE
RHE - MERFEREES  BET GBI FNET &
AR ERM K ER c BUREBME—FRE - BEFAEFARE
BAHGE (LFTER) HHEREG TRERUABAAAER

SIS YT TSP 7 R R R S S R SR
= IRPVRCE - RUETRYE® o BRI %% Bernd Riithers!' F%ﬁaéﬁﬁuij@% , (Die
u%@mM%%m@%)%}@%%@ﬁﬁﬁﬁﬁw’%ﬂﬂ?%ﬁﬂ@ﬁﬁ
BRI R R PR R 02 3
© o JETH ﬁgj@ E;ﬁﬁ > Vgl. Seedorf, Bernd Riithers-Die ,,Unbegrenzte Auslegung®,
in: Hoeren (Hrsg.), Zivilrechtliche Entdecker, 2001, S. 326 ff.
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BomAARERRER  fl RREAERTRRBELY
HABRERAH IR WRIE  BERRH PRy E LSt
REG - HARWE  WHECASELEETFERBNEL - BRA
BN BRBORMBREANNE EERMME R FHERT L
DN - R BT AR B R - B R T B B
Y EEEE AR e RN E R R
R H W R E T 2RE
EEAREZERT  YHEEZEFH FHNAEZE ZILE ( Thomas
Kuhn) - ZE—LN ZF WM (BHE% 4 44) (The Structure of
Scientific Revolutions ) — 2 - H 4 I " # & | ( paradigm ) —
A EBA S B R RS R TR ET RN
B DR RRA R EEES  Gf BRRBETRE
WE AR HRTE  HENE  BEENEARABLERNEE -
RERLE S B2 e R BRI TR PFEAX  HER
2AEREREE  NRHEMBGK AR AR BE—F  BA
EMANE N FH BAEEEEER  NEE R s
Moo MERS  EAXERS  BEA¥EHEA  FE EAK
aHmAE’  c MELeHEY  TRLTHENRE - LMD
BRES e LA HAFRAEFERGRE  TESERAX - #

See THOMAS S. KUHN, THE STRUCTURE OF SCIENTIFIC REVOLUTIONS 10 (3d ed.
1996). Talé-?ﬁ?? P “F*'%' IJTE'FTAW'% ZRHF T N A
SoRL: P—Fu% F1417-423 » 2001#4FJ o

Vgl. Kjorup, Humanities — Geisteswissenschaften — Sciences humaines. Eine Ein-
fithrung, 2001, S. 94.

PSSR SRR E TN AP TR SR S5 O
FIFEED 25 PILL LREO FE BT 520 p ﬁrw kU 5{ 4Ry - $RIV Y P
Fedr s > P RIFIPF l:lpjijiiﬂ,ﬂ oWt pR F - Al ﬁ‘“pﬁﬂiru 2l
YE e BRE AR ﬁﬁﬂﬁﬂ FUzEfE > F19 5 2001?F2 I e
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EHREAMER  BRAABMBREARA - RWESEER LTI - £
e PR E LY E SO
AR HHEE

FEFEED BAELEAABEWHREETR AR
BHAARE  EEFREARAREZEALMERBE S  LEWEE
HnE EHREEtREGFERNEATREEEAC" Lt
BABRER Y EFERTHWERBEREET o LBELER
Grossfeld ¥ {5 4 - FFIH M "% 5 MR DT A5 09 1 7 &
" TiPolanyi B4 & 3T > W RE A MELE—% HEEHE
M2 RAFREEE TR B REG AL EEHH U
AR WEAWRATES THAER, Y ERBEASRIE
BEMEEMRE  SREAAREEITAETS HFTREHERE &
PHASBNEFEEABUTRELARNEA . — T
HAB TR FREARRNENESE  BETOURBHWEY
Voo FEARAE TR - AT 6 A AR AR A P AR R BN T0E

Vgl. Lege, Pragmatismus und Jurisprudenz, 1999, S. 316 f.

Vgl. Zippelius, Recht und Gerechtigkeit in der offenen Gesellschaft, 2. Aufl., 1996,
S. 36.

Vgl. Grossfeld, Kernfragen der Rechtsvergleichung, 1996, S. 14.

Aleksander Peczenik, Certainty or Coherence?, in THE REASONABLE AS RA-

10

11
12

TIONAL?: ON LEGAL ARGUMENTATION AND JUSTIFICATION 157, 165 (Werner
Krawietz, Robert S. Summers, Ota Weinberger & Georg Henrik von Wright eds.,
2000).

Vgl. Aarnio, Denkweisen der Rechtswissenschaft, 1979, S. 68.

Vgl. Riithers, Rechtstheorie, 1999, Rn. 285.

See AULIUS AARNIO, ON LEGAL REASONING 126 (1977); Aulis Aarnio, Linguistic

13
14
15

Philosophy and Legal Theory, 1 RECHTSTHEORIE BEIHEFT 17, 34 (1979).

16 Vgl. Zippelius, aaO. (Fn. 10), S. 37.
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EHEEMREANERRR Y FEEFNL  ZHTER LIS
MEA HACHEEERS FULRBL7EaMELY
B8 R T EERS Y R ESEE RS R ERNE
W MEEES MRS ARV SRS HMER - Hik - RAT
DU RSy RS - SRR TE R
B E R ATERNTE  AE TR EF L AA—EEL
FER (THET mENAR) AN EEEREMEEBE
BHPe NP AXRAWELEERABERELELT - I
BRYERLRNEEEBANIESE  DEHFAES  ARER
A BA EHERBREEXSETEIMEH (BTHh) o LAXAHE
SN HREE TR AT ERBEAPREEAREY B b
FHEETETAAR R BBBERERN AT —FEIR
Wi Tk, WHARE NERRWEM  F—FESYRHRE
THE - REEAERNRE  WEATEHYZRTE  UTEH
B R BOITE  ELRETFAFERBERUT Z
ABAMAA  FAABENEZTY HABATZFRATE
BB HEEENEARER (Fll  EEFAEBCRE R A

=

34
i

17
18
19
20

Vgl. Peczenik, Grundlagen der juristischen Argumentation, 1983, S. 3.

Vgl. Riithers, aaO. (Fn. 14), Rn. 1.

Riithers, aaO. (Fn. 14), Rn. 535.

iy 5L TON AL A st SR ST T R TR plUER AR O 5P
FrAriki2s (Pandektenwissenschaft) o Vgl. Wieacker, Privatrechtsgeschichte der
Neuzeit unter besonderer Beriicksichtigung der deutschen Entwicklung, 2. Nach-
druck der 2. Aufl., von 1967, 1996. S. 320.
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W) U G ER AT AR SRR T o AR R
FEAE—BANTE  HEMEGES T EH R THEE - ¥ RRA
T O R T AR A AT 22 MR 1E 2 TR AR O MR AR R R Y U AR R B
O SRES RN BN TR R R
(S)Aarniojk B2 HE T K

BE—FHRBIRANELBEEERY  FE A EREL
MERE - FWEL R REELS ZAulis Aamio X% - FLEH
HRMBEEAETHE ARSI LETLAER (&) GHw
BE AEAHEREEA  ERFERS  RERAERNEA
BRELHAGHELSE 2 A EENTRY  FREMEY R EEX
b BETARTFNERESE : 3 Fma i EEAmNEs B
WIS - 2R F R — A% - T o A A R Bk 4 )
A B AT ER 4 (BN EEMTELER
EEEBERHEEAL TR ABEEERREREIELE £
B RBARRNRNESE P - R LR E 0 FEETH
RO TIE BEGT TR EEME o

Aarnio F L M B R K BB ER  CHEAELEEERE
WMAKFAAE R LIS o T 25 S0 46 5T 5 8 R 8 it

21 Vgl. Langenbucher, Die Entwicklung und Auslegung von Richterrecht: Eine

methodologische Untersuchung zur richterlichen Rechtsbildung im deutschen
Zilvilrecht, 1996, S. 15.
22 See AULIS AARNIO, PHILOSOPHICAL PERSPECTIVES IN JURISPRUDENCE 215 (1983).
23 R RS 0 5 B R PR O %
B AR E ?ﬁﬁpﬁﬁm\'ﬂ@iﬂﬁ@ s M?ﬂiﬁﬂ?ﬁ%@ B FI7-33 5 19885 10
E] = Vgl. Fikentscher, Methoden des Rechts in vergleichender Darstellung, Bd. 4,
1977, S. 9 f. David René, Camille Jauffret-Spinos, Les grands systéemes de droit

contemporains, 10° éd., 1992, pp. 10-11.
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BBEEE . R T ERAANERANEATI S - AR DA
AXFBRBEREREN T AR BR AL T RmmECEE - 20 L
do RAXAREER MR FABREAFEE (ZEPR
Aarnioff 36 7 s L B LR Bl By 4 ) VISl G B2 24 o o - |
PAXBHEBER RN SRR EET  REROMENEEE
M UABRE T AR ENEARAYE  EHETRENLE o
T~ BT SE
OE2H) 8 BB R E R
SHEHERAEL A ELBANEE Y — RERARE
AT BB A o HEEMWITL - Kk - MEARE  FH
WE% RALREEAEET MR ZHEEEYEEEAR
BHBREG THEAREZNTS 4e SHRLRKT 54
B EEBEAN O BEEHEGEE  FOAEAEANETYE
ERERRENER  EHFLTEHHRBES  ZHFERET

24 Vgl. Peczenik, aaO. (Fn. 17), S. 90.

° Vgl. Peczenik, aaO. (Fn. 17), S. 90.
2 SRR SIS N TI254 0 20085 9F) ¢
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BloN - S R AEAT S R M E R EE T A o B AR
BWTRE GHEIGHRAAE B8 SEWLE WA EE
By EFTE G — s RSB ARNERAN—%
BLRARNNEET -
O REIR SRS

Fir#8 5] 5 4| (richterliche Kontrolle, gerichtliche Kontrolle ) - %5
ERAHEEEENEAR IS SRETERSREIL A
Bl HAE A BT R R H AR A
NF S ZEFAEE - b 2738 WA %% (Inhaltskontrolle )
Mo —TiE  WEBHIHREE HEZH - BEHNEEH
TERERARES W htkz—  BEHEEE (TH T HE
) ST EME R BR S EERHAE  BEY
WAEES RWEABEREF—EA\GRE-H F_mtkz— HB#E
EET BN EEREE LT G LT ohEREY-
AXEHRMN AL - E BRI EELSE o WAL F BT
B RO EAHEE HL2EAMAR  RAEREEZAGIEAN
HEEF S N R K R R A DL

27 ﬁ‘ﬁj%f?&d’ i’ﬁ%ﬁl@ﬁ@%ﬁﬁﬂ » | Fastrich, aaO. (Fn. 2), S. 29 f; fI¥ ¥ @ivfy

PR S BRRR D+ A fl—— FERawlsfo T35 S S 5 e 21
AR U] > F133-55 0 2009% 34 -

R CER TR B TAER ) AR By
TS - R AR B I AL D R
SRR T P70 2 HP 3 SR (5 g (8 PR - S il R S B
B BB W YOS R MAIE R O B B N g ]
RS P 0 F122-23 0 19835 105] 5 [iF 13 > S0 b2k $5 F1197 5
2009F 10*] -

Vgl. Fastrich, aaO. (Fn. 2), S. 5 f.

28

29
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Mo RRAENEERMEETLE o
O REIE S DT

R BHEAEEHCRARGENEESE - B R
EEERWMEE KRN OARAT TS PERM R -
2L ABEHTRESHEENLEN WAL ESE A4
HIKk— E BB DU BN E o LUK ST bk A 43 8 Aarnio i £ 31 #
AATRETE  WRAAEHEAGT - PEREL N E D
_F :
LBEHEEE (&) Gtrmets

JIE 3 B s M AR g TR Rl o fl o ORI R
B REZHELRFFELEHEBREIE  CBEE HABA
ZEAWMEHRREEZESE  RARTEHGRERES - & ba
EREEHERMERIS AR BEEREE A NE
BoHEMEBMRIZIEBRETLTR  EXMRTIREYT S
EA s RATTEEHY .

2. B SR B B AT

FEHERI P R FE C RGBT TEEE, (Richter-
recht) A% AR EXRBEIAFRAFEBETHT - BB
ERT A T A TR RAT B K R E T A HETE Y O\ TR G )

O W PR BN RS RR Y » R -
Gre et FT FH e A *IJETE'?%T*D P I 2 RUREE R R PV U E
HU» BEORNGEpUE S o S flI SFESEH] > FI18 0 1987% 17 » ISFE,T
31 e
Vgl. Habermas, Faktizitdt und Geltung. Beitrdge zur Diskurstheorie des Rechts und
- des demokratischen Rechtsstaates, 1998, S. 468 ff.

BT TR RV BEIR W ORI F
PR $89= ~ PFFRAT PSR GEAE o Vel. Langenbucher, aaO. (Fn. 21), S. 3.

—99—



14 BREL3F%H % — = n i

N0 B REEE R NEATHGGAMBNEE B
WEFE=LNEY  BREERERINEEFETEE - HAK
FEMEBRAEFEERNED BRAEREERERETEE
BREGEN  HEARHAALEREZA EREFERERET
Bkt BRBELEFEEE BRBFEREERESLE
BELRWES  BHOATHREETE  BETHLENES L4
¥ NBEEAAEEREEE  WNAYERMA

3.7 i #h  B B R B o

DA aB G R LA EME  EEAARALEEE

M REEGHEBETENBGAT RELETHRAEES
HoMRAERNERREESHE APPSR RENAE o it
— SRR AR GRS E - AR R RERES
TP E AL T R BN A - BT A R
P - BRT A A T R 2 o T NE B BG BE R O A E R H R
—F o EBAXEEMHRMITH o

4. B 1EH B

ERMEEEEY LA ELNEAREAEEEENERL
BATR o mu“mﬂﬁﬁ%%mﬂmﬁﬁﬁﬁﬂﬁmm il
BRMELR  ZHBTRALZANLE N FEHZHAEES
BB R - VEREHERWIEES  BHAEBHR AT
EEWEEMS - WELBEZSRAFEEL  BEEE  ZHH
B ZNTEE RO eHRSEELTERENES  BARY

33
34
35
36

B3 FURE SYIBHE - FT27HE - FVR2B -
W NP FI76 0 20005 65] - S -
B[R PR ET3TANE

Vgl. Wieacker, aaO. (Fn. 20), S. 517
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e

2\ S EIEHNBREQZ S

— ~ fEELE s (ER) A
R E e B RE

B Savigny 5 B B E LR - BT A R AR S
WA - B4R AI DU BAEFRE L MEATAY
B2 BARSEETHSERMNELT  RREELERERS
BEKEH HHEBTETEEFEREE TR LEH e
WAEARBEHEEE T HEWIR TG L BT TEARX
B REMETEEBEATF  BREARRSERE EAWHET
TR EhE o —THATLENR  THELTEEANZTA R
Bk KRN L EXERT R EERA MR AT ER
A%PH - 5T ERAT B 5 KB (Steuerungsfunk-
tion) o REAELMF HEHF  EES K THERR, - TEE
N E TR R AR A WIE R - 23R % 3T 3 4 0 AR X
 GORRNHAEEEY MXEEEREREARZIHE
ML RERES  BAME  RESEL—HE REAEHR

37 Vgl. Deckert, aaO. (Fn. 4), S. 41 f.
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ﬁwmm %50 o g B b R T R R AR W Rk e

% REL YR B AR o

EABGEL TR B WEE  RIEAEE - WHEHE
WERE (BRI EH T AR ARG EN) REHEWEE (5%
HEBTEFRAREEN) 23 BRI RS E A HEHE WM
¥.oppmaeEEEERENEENE A EERE
—fEEEAE T AEEE , (ratiolegis) SR THHE  EEERTE
%L%%ﬁﬁ%%ﬁ%%%ﬂ mwziwxg T R
Bl PEER  AEMBEEA  REERWEY LM (die Sach-
strukturen des Normberelchs) CIEHRWER S AN ETE
BERNRBE  HRBARES 4P EELRENBREE
HA BT ESE o Fi  SHTA DT HERZENMAT 4R
FHM BH R B AR E B o 1 SR E A B
HEHE o o EHEANWEBRAEHERE T EAERAENES
R EELERR YR RA (Pl kah) RE—
(£F) A4l B WEEEN TREEd , Ffr—itHt -
FRBEAE S EROTRER S - AR BN EETH
Tk—{E - wEBREAL T AR BRAREEN - BA
NBEEGH RN AW SR aRE TH, PHES
Wb o A FTEEREMREREWERE TR
BREMTEEZZEE DS RAMAREREWEE  ErEhlL
WA e A AT - B AR R kA g0 o

38 Vgl. Deckert, aaO. (Fn. 4), S. 43 ff.

39 Vgl. Deckert, aaO. (Fn. 4), S. 45 {.; Larenz/Canaris, Methodenlehre der Rechtswi-

ssenschaft, 3. Aufl., 1995, S. 153 ff.

40 Vgl. Deckert, aaO. (Fn. 4), S. 46 f.
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EEREEZT  FhEGHEFEREAR - LBERES
AREHLEE  BHEEHEEL (Topik ) - #H#EZL (Argumen-
tationslehre ) B 4 RE 5] 7 kS ek r B W SR g RET A& o
M- HeEH R RE S E TR E ke 22
B WA THkEHw , (Determinismus ) 3 # o T A8 H O &
BRSWHETRG  BE AR EEN T EAEENRER D
it Savigny DUR B BT H BT KB o M B E R EWREL—
Fa B REE TR EREAE U EH B R B AR
B th A BY AR T R R BRI E - 3 A B A AR 0 4
WREL -

COEEERERAZENANRE

Fir 38 4 & # 17 ( Folgenorientierung - consequentialistic ap-
proach » 3% T A RIE , ) PHMBF % EEREHAEE
WA EEHMBERIALeYE  LERBCEMBE 0¥ -
BREHLeRFANEEY  EARBEBET  FETRELW
ERER FABEERERERNERTN - Hit - E24rwE AT

41 Vel Deckert, aaO. (Fn. 4), S. 33 f.
42

E2- R VI R A R R R L e A I N TR IR T
Folgenkonzept - Folgenargument -~ Folgenberiicksichtigung - Folgendiskussion -
Folgenerwigungen/-iiberlegungen ~ Folgenbetrachtung¥™ ° Vgl. Deckert, aaO. (Fn.
4), S. 2, 10. ZHH Y I gl > fik F{'J H | consequentialism - consequentialistic
approachfy consequentialist argumentsTﬁYﬁ/—ﬁ'E}%ﬁ’de' » See Enrique Zuleta-Puceiro,
Statutory Interpretation in Argentina, in INTERPRETING STATUTES. A COMPARATIVE
STuDY 29, 54-55 (D. Neil MacCormick & Robert S. Summers eds., 2002); D. NEIL
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The Consequentialist Approach
to the Regulation of Contracts:
A Preliminary Study on
Court Decisions

Cheng-Hsien Hsu
Abstract

The problems regarding the conciliation of the tensions between
the freedom and justice of contracts, or the judicial review of contracts
from the aspect of contemporary development, can be evaluated as one
of the most controversial disputes in modern contract law. Taking into
account the fact that the judicial review of contracts has been recog-
nized comprehensively not only in the Anglo-American but also in the
European-Continental legal system, the development of a pragmatic
mechanism in methodology, which the court may apply in dealing with
the cases concerning the judicial review of contracts, seems to have a
highly significant value. It is argued in this article that consequentialist
arguments in broad meaning are widely accepted in judicial argumenta-
tion. On the other hand, the vague definition and inaccurate scope of
this method has led to a relatively obscure phenomenon of the applica-

tion of legal method. In order to establish a set of pragmatic
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methodological rules and principles, this article attempts to introduce a
framework of consequentialist arguments in a narrow sense, by which
the cases in practice would be analyzed and evaluated. It is the hope of
the author that this framework could contribute to the explanation of the
realistic process of decision making in court, and also to the establish-
ment of a guideline for judges who are struggling for a better resolution

in hard cases.

Keywords: Consequentialism, Consequentialist Approach, Consequentialist
Arguments, Freedom of Contract, Justice of Contract, Paradigm,
Doctrine, Legal Method, Judge-made Law, Economic Analysis
of Law
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