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W Rt RBUNERE - FliLord Scarmantt — L.+
P 4F B 4% 1) 35 B BL N vk b B A9\ (incorporate ) KA FE - 1
LA AR AR  RERRERAEENER
ko EBRHEA D RERUBELT SRR ReEa AHTE
FWAE  EHTHER Rz AREEHRBHEA FH e
RMERZTHENR PR LR ABBEEHERL - T3 — AN
EEF T EBUF £ 8 A# % (The Human Rights Act 1998 ) -
FTHRUHHEE o

BEANER WA TEERTEN AR AL AR ERA
BWNBEETE  WAEREELNERT - et —EF 8 Ll #E

Flog L) RWA EAEFATE  WREAFRZE - #5
Z o BT AMEEOEHESE  EEE T AHHE L (public au-
thority ) (R EHEAEN  ETLEHE) - ERAYEFA WG
A3 A% (unlawful) 41 - %08 & 098 41 B REAE 9008 316 &
FAH e ST B A o

Hd o AMEEIRAEELOWEBEAR o  RERMEFUERY
2 () E - e ME Tk, (primary legislation) K
FEB T MBS, (subordinate legislation) - AR 4% ik 4 i #
War s TR AT - EAAMEE RN (so far as it is

#& o See SCHYFF, supra note 19, at 17.

o4 See L. SCARMAN, ENGLISH LAwW: THE NEwW DIMENSION 15 (1974).

%5 See SCHYFF, supra note 19, at 18.

TR BRI P T R AL A RO 2
HEEEEREH o TR e S, 6(1)-(2) of the Human Rights Act.

ERHIEE A T (AL T2 sk ) L o TP TR pVEGR
ZEagEl o 22 FLS. 21(1) of the Human Rights Act.

57
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possible to do so) - JbZERIE AN KHFRIEE G i 5 i DU
%\ﬁmo%mw’ Btk tfZEea-_0O0NEW
Ghaidan v. Godin-Mendoza— % - %H ®& {45 A ANX % 81;;; ( H»
FEWGRE) RE14ME (ANEANTERE) AEwEY - #x
B—LttFM4Ee%E (the Rent Act) # " FL{F | (spouse) 0l
% O mmeEasE T EE, (homosexual couple) - T i
HEMEERENERARE TR E - LREECEREWH
m#%m@ﬁ:rA%&%&%mLmﬁxuﬁ%%xx%xmﬁ
(ambiguity ) Z## - HEAFRENES  RE— RN
BRANGESS AMEOTHRERD FEZE. %

AE o AERFIERT EREAMBEEN - RETIKEF
F M E AR A (fundamental features ) ~ 7~ {8 4 37 3 0y 77 S
it CAMBHT UG LS WERE  GHAEEENEE ¥

%8 T‘E[Fﬁtﬁ EPYELY £ “(1) So far as it is possible to do so, primary legislation and

subordinate legislation must be read and given effect to in a way which is compati-
ble with the Convention rights. (2) This section- (a) applies to primary legislation
and subordinate legislation whenever enacted.”
%9 [2004] UKHL 30.
60 r?:i/f';f'ﬁw 5 * “For the purposes of this paragraph, a person who was living with
the original tenant as his or her wife or husband shall be treated as the spouse of
the original tenant.”
o1 [2004] UKHL 30, [35]. See LEYLAND, supra note 18, at 225.
62 [2004] UKHL 30, [29]. Y[ 7 Ghaidang [[1 » 7= & 3 f[1]id (SRR ]
oo BEESEEEE (30 - 0 P%%EH’TIJEIH AR BY3 (R ﬂlﬁél"%
J‘Jﬁg)}i} (Y SO =Y [ﬁj FFI (% I,F'IJ (the survivor of couples living together) fYUE
6 o [y " TR 0} > RIS P ) T o e -
Id. at [33]
64 AR DI RS PRI ) (Rt AR V3 R oy
/J: Jﬁ?* ﬂﬁﬁf* TR = T Fime T.3%  (strike down) fpy B &L
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b R E R o AT BN 3 BB R R Ay AR R R A K BKA
Bl - R e R AR ER A TR — R A
TEHEAEE LRA - P - A3 E25E(b) B(c) K E
XHE ﬁ%ﬁliﬁ&ﬁL%%%ﬁﬁﬁAQ%%ﬂ%%%M
§ o UBEHRARPTLETZYE REEERNOHEAGRES
& THB I B ABEEREE R o AR oE BRI B STk
HEAYTHEWE S - A BT ENEAERT BT FYE
A LX) L oES

HR o AMBEEMEAHAEERE N EANAREEHR - &

HHREELRAMAELT  AEM WA EEEH  EETH
ﬁ@%%ﬁ’%u“%ﬁ\%ﬂ%ﬁ%%ﬁ%%ﬁ%ﬁ%@#%
2o REAGWAE  BRER (W REER - EBW R T LT
MESER %) THREE TRE, EANEFRBENES T

IR BT A r ‘Hﬂ‘édﬁ fid FY 3*? See Robert Wintemute,
Lesbian and Gay Inequality 2000: The Potential ofthe Human Rights Act 1998 and
the Need for an Equality Act 2002, 6 E.H.R. L. R. 603, 612 (2000); Andrew Geddis
& Bridget Fenton, “Which is to be Master? "— Rights-Friendly Statutory Interpre-
tation in New Zealand and the United Kingdom, 25 Ariz. J. INT’L & Comp. L. 733,
745-46 (2008).
See Bradley, supra note 23, at 52.

ﬁrjtﬁ EAUEL G “(2)This section- (a)...; (b)does not affect the validity of, con-

tinuing operation or enforcement of any incompatible primary legislation; and

65
66

(c)does not affect the validity, continuing operation or enforcement of any incom-
patible subordinate legislation if (disregarding any possibility of revocation) pri-
mary legislation prevents removal of the incompatibility.”

iﬁﬂfﬁ? [ & }”Fr,: (a)the Supreme Court; (b)the Judicial Committee of the Privy
Council; (c)the Court Martial Appeal Court; (d)in Scotland, the High Court of Jus-
ticiary sitting otherwise than as a trial court or the Court of Session; (e)in England
and Wales or Northern Ireland, the High Court or the Court of Appeal; (f)the Court
of Protection, in any matter being dealt with by the President of the Family Divi-

67
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BoOREBER TEEES, cCERAMBIEAEERNGEY
WA B FEH LR AT R - R AN B ST R RN
HTABRWE L - AEROESEREEES s PR mE%
AR R - R IR BT DL AT E M B Ok B (strike

down/invalidate ) o "

ERRBEENRE  TETYEWEEEENR A EHAT
HHRASEUWESA LT AR, "B EE  ©1
BHEEF BT, MR THEBERNEZAETRE "2E, BLA
SHETME o 52 - HARME N G HF EE N RBERLE R
FOAH PR E  BRECEIHEERFEEN - REAREHH
F o WHEBREETNELT AU ABIEER AR
%%073

sion, the Vice-Chancellor or a puisne judge of the High Court. S. 4(5) of the Hu-
man Rights Act.

68 S. 4(1) & (2) of the Human Rights Act.

69 S. 4(3) & (4) of the Human Rights Act.

7O e ]ty Y 4L > [ RLIZS. 6 of the Human Rights Act/lHeR&[i)
s o See Wintemute, supra note 64, at 613; Laurence Lustgarten & Ian Leigh, Mak-
ing Rights Real: The Courts, Remedies, and the Human Rights Act, 58 C.L.J. 509,
537 n.150 (1999).

nog. 4(2) & 4(6) of the Human Rights Act. T » * Ak IV Avl) tpg__ﬁggg,fl
SRR~ T D 2 UL R MR O
}E%ﬁ@%ﬁﬁ?%@?ﬁo&emmmedﬁhmHMQstmmm
32, at 105, Z 40U * SRF R F o POESEN TIPS O s
e h TSR T B e A e (T TR AR 2 AR R
PR R [ HEE Py o See Bradley, supra note 23, at 55.

2 See Lord Lester of Herne Hill QC, supra note 32, at 105; SCHYFF, supra note 19, at

20.

S. 10 of the Human Rights Act. [ E'I[‘Jfgjﬁ[ﬁiﬁj‘} FAH"AJ sk ElfJi%gf‘{“ ) FEF%

Y E IR R ?ﬂﬁ%‘f’ﬁ FII¥ » see DAWN OLIVER, CONSTITUTIONAL REFORM IN

73
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BEAME ERBRMEH TRBHDSEHAERTE LN
BHRT  BELTERREELTEEARBARTAFEESRH
MES THEREHET LA EZG ST ERBITHES
WAl EEEM o T2 ABBEER TR RS S & i
Fl MTAREAERANTERE SERABERTAEREEL
Ge EOERR LAV He BT ELEE - ERELE
HETHRANBRES SR, SHELERME  EWEERE
EELHAFHAEREAIEARENES  EEHEEBENAHEER&
FENMBAT HERBNEERFEF AT EER AT
B RMEAR  SREEEWTRYS  REAE T

TR AR E  ABERA L AR AR RN — P LE
B HRESHEE WAL EOEBH ELTUMBERE—
BMEFMULELE  SEETEFEEREREN A - “EEEH
b REABRAAE R TR L ELERBE - TR
FMEFEB L (BE) o THILTS - AN T EEES | B

THE UK 115 (2003).

“ See Bradley, supra note 23, at 54-55.

7O S I 2011 O I pURE, 1 MR HORST o ST B (e 27
TR A N8R SRR RRY 19#@%@;3‘@’ l’fF 7 T 19{
iﬁHI“ﬁﬁ“%ﬁ L= i%H¢WH2Wﬁ%%ﬁN%$ R ot
@ﬁ%w|W$£| =R 5JW$%£ %ﬁdﬁﬁFWﬁ%
;e‘l (R AR S ARV T 'Jrﬁ‘lﬁ'jdﬁ‘ B &R AV e py
T”W"ﬂﬁff See MINISTRY OF JUSTICE, RESPONDING TO HUMAN RIGHTS JUDGMENTS:
REPORT TO THE JOINT COMMITTEE ON HUMAN RIGHTS ON THE GOVERNMENT’S RE-
SPONSE TO HUMAN RIGHTS JUDGMENTS 2010-11, Sept. 2011, available at http://
www.official-documents.gov.uk/document/cm81/8162/8162.pdf (last visited: 2011.
10.08).

77 See KAVANAGH, supra note 25, at 314.

Thoburn v. Sunderland City Council, [2002] EWHC, 195, [2003] QB 151, at [63].
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BN THEHR B E LB — o
= v NS R AREEER IR Y

REAFRTEIHETE LR —BAER - BONERLSE - AH
RELNEGESY BFERAEEEERIBZENERARTESL
ANEXREERBEFNAC LR HHABERAZFENIEREY
Bt o EEEEAY  RMEINRETEH MR EERERTE LR
Al URSHEBEEAL W ED - BALAERENHES F 7\ RKICE
iy MEKM LR BEE  AMEREMBES - EREBLE - 5%
HEEBN S AR -

AT E > 1w A Factortame % 3% & AME MR 0y 3L ik - F I L0
CHACWISEHEREL T —EWH L ERZERERLT HIAT
B MARRBRE LEERNENR > TRE D KT HER o &
AEEFENRFHRET SRS EEZRESTENE
W ERFHAN FHEEEGE  AHMBETHN R T EHEMNE
# o 41 F Lord Steyn7t Jackson v. Attorney General®® — % t & %
Frat © T 1998 AME ey i@ @B B T R B KG9 HT R o0 JE B R
B > dDiceyPf TR BAREELMA > CAA LM ER - &K
R RTEEMRKRBAE LRI - wRZR AL bk EHAIE
AREATRGER T » FREFFREAAHEREZR —BALEAGR
#% (a different hypothesis of constitutionalism) - ¥ & £ Loy )R
Bl AR o FEARSBAA SN0 LT » R KB R R A A FE ERE
FEsEILPTir iR A & > LR LSRR A @ TR LR G ER > B

8 See SCHYFF, supra note 19, at 21; KAVANAGH, supra note 25, at 317-18.
9 KAVANAGH, supra note 25, at 328.

80 [2005] UKHL 56.
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ERA ERORRERM  BREAT

M /ARESE AFEEL
FREF R, oY

k@ MY T R

Vg

 PELERBEHIRK

WHERERSBEE  FEBTRXEE  THEENRE
BRAREREANGEEEESFYHEE AW PHEERH
BERENEEACELWARRERACH  2EARKEA®
(T T2BEAK, ) BEXZEHAME  REARTERS
GEEFELEARE LREMRAWRLT B &2 XRAXH
FAEAKEEY THBER LEERNETH, - THYEEBR
HEWEEE - RENTBER - R TR  BBE B
EWEREABEA S WA EE BT R B
BoMXHEAAK (REAKYES) AHH W T BE, B8
ERWEERNAMEARAE EHGETEA R EETH ENE
WA — o E

OO HBEARBREF IS RN ERTEESES
HEE EETHEWERER  FARTHENER 5 BER
BARWHE  hE AR AL — REATEAN A - %8 7»EEHH
% & % [% tiMarbury v. Madison% o 2 i A3 - RS £ 2 &

81 Id. at [102]. See also KAVANAGH, supra note 25, at 327-28; Mark Elliot, Bicam-

eralism, Sovereignty, and the Unwritten Constitution, 5 INT’L J. CONST. L. 370,
378-79 (2007).

AR [ﬁjﬁ%tl C F1227 CHIRIR Rl © NERBREE R E) TR Rk e
A (i SRRy WY - FANERE,

2001F 85 13f1) - EIE;JJF?Y[: fi’ElfJFéfi’xE'ﬁé]‘F:ﬁ » see Shen Kui, Is it the Beginning of

the Era of the Rule of the Constitution? Reinterpreting China’s “First Constitu-

82
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BEUEEARANERNEE AEEFETRLIIEHEG  ERAL
BRBEEE fla o EBEETFER B+ EEZHAZA
£ WMEY R T EAE RS aE B EEREEA
AEZCRTREET  BLALENMEETLABAYARS
B E] kR E B A

A ETERNABNER SN EARELWMAT - %
EEETHREBNES  THEEHAKRELEBEE LA h BN -
REKREELE  BEAEU)  PREEEETRFTHE =G
B o R UEEAEREHENBREALBNEE BT
DEHEE O ESGE P EAKE L HE B — F A
KESRIFRANEESET A AR GENERNEE - 2 E
EMBEEAMEL—WETANERT  HRELETHRE AR
BHEALTEE FOLRA—RELKNWEEERE  2EHR  ETH
ES

— ~ ARE EEGEEFSE - —BOEN @RI 2

HEES  REREXGEMIFNERAHTERBEREE
AR SO E%ﬁﬂw kSR B B B R T 0 A
HEBNEEANERFEN IS B P E > WA & e

E

tional Case”, 12 PAC. RIML. & PoL’Y J. 199, 201-14 (2003).

ﬁm1l%kwﬁﬁaﬁiﬁﬁh%ﬁﬁi&k*ﬁ%ﬁwéﬂﬁﬁrﬁ%
P78 TR, (AT e s 5150 - 158~ i il
,{E’}FJ FHRG= o AFHETZE Y R FEIRE 3%, o §EI|T”“:E'5§* F[:tlo F!

59-63 -
84 .. ..

83

%ﬁ Eyo3 yﬁﬂﬂ’f’ﬁ’ N u%';)'f”ll'f}HFJFé?JEﬂ%f’fﬁ“* Rl
f‘%@«“*ﬁfj%‘{f Tﬁ?rﬁ&“ S il Bl L Aﬁ]‘*
73 ):uféﬂﬁ g"“t_r it 5%‘ [II[ :th E|57 58
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B HEEEEA (28) ARRZAEGHAE

B R EARNBA | E R ERIAE T ARKRKAE
o (AKEL) PRS- w—#Es: THAEX
BAWMARRER ZEFHMFL  ABRTELAR2HAARR
ARG BUARMREREH EALR AT 2MERHE |
AREE  ZAREE  UEHAREREIMRLHE, s ¥R
B EEEXARL  BAS2EEIE . TP EARLEME I
HBHRAR ) ~ $2056%28 : TARTEERHEAGOHREZ2EA
RfAERARE - DREMEEIE : THEATHMEE  FHB
W REREAmARRMEACES HEEE  Tugg, o

B—F AN EARFHER  ARAARBBARRZKEITHE
BA - BPHEFRHELEARRE "REEAFHEARE, (E57H
B8  HUBERAESLEARNLEAKRER  ZHES  EA4E
MEE EEEEREOHEA ST HAHEOHA  EFEER
P TBEAE ChERMALARRKACHELE "HeFEl
KTHeEH, BANMN PTHARAKREE FAKREBRNER
HER A A B EESEAKG BB gD

8 Guobin Zhu, Constitutional Review in China: An Unaccomplished Project or a
Mirage?, 43 SUFFOLK U. L. REV. 625, 626-27 (2010).

:‘; SRR B RS P
See Zhu, supra note 85, at 626-27.

% s wE FIRELS - F15 0 @ fIE13 0 1893 R 60 e * 0
i{ﬁﬁjﬂ@@%m GRS 40] 0 F122-23 5 2009F 45 F V{E - [fl
Z£9 5 F16-7 o See Zhu, supra note 85, at 627.

% b IR 0 A2 5 I T B TN NI OR R PR
21628 > F119 > 20035 47] o = @y o ﬁ%?ﬂﬂ?ﬁﬂ M A (*%*ﬁ%‘?ﬁ'lﬂ[ﬁ'

% %:’El@%ﬁ (TE)EIRIAYE B > See Zhu, supra note 85, at 627-28.

R {ﬁJﬁ%tB * FIAT-49 5 IR FR [ﬁJﬁ%th CFISY (IREEEH
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Hob o FEEETHOBEARRREEZEORBENRA L - R EH
SRR EETWER - WAL PEERERERL  2EAK
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Z BI2EAKREEE  HUBE (BEEK) HTRETE
HEREEEE PR RETEEEFORNALE  HELL
BAREZCREFNEERMBN "HE, b T0E THE, &
Wt HRAERAENES  EHEMAE  2EARERRYZE
eHENEETT R EE RS CHESET TR EE RS

4 [EH PP L E T R IR F119 - O -
G Wf‘,ﬂﬁ*ﬁji'iﬁlq f1 o iﬁﬁﬁﬂjf[li@ PR “’,iF’l i **ﬁ”%f
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o [T fﬂJﬁ F FTF%F IS IJF# F
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KRB o AT S ALE R APk - R RBEHAREE L3k
EAHCERRY —FREEFT RS LR RCEELHA XA
BTREEAREMERERN WP E > MPEREHR > B
ERBARELREMEELANART  BE—FAATHEEE
HEEFEMA

T EEE L - PEGERFEE R AR LR R

PHEEFAEMARE LHEELHHEE WAL R
FEHATEMN  BAEFHBAAK (BE) AEREARE
%m&% WTHREEA AL 5 HHRABRBEAL A RMER

AR A  ERXEENERT  FHRSAEEEEETN
ﬁﬁ%ﬁ HERMBRER o

Y4k PETEBERXES  DAEEESELER THNRE
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FUWBRALLPEAREZER AL Z— U EWABEAKRRZE
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B MTAREEMES, (7815 HB) o &l - AP AL
MALiE L BB R EEREE A - TUEAT AR
B3 RAmEs PrEAAKTTRBEARAELENE
EoOAREB—RE B BLSEAKN M L HEEES
@giﬂ&%@ﬁﬁ’mﬁﬂ%ﬁ%%ﬁﬁﬁm%zo%
5 MEREETR X EERACE FWEEAT - BRRP
ﬁ&ﬁ PREEFTAER T —WEREE (ERAEEE
BRAEN) - THLANEEAB ARG ESER - DA FEEE

96
i 8 SR SR I > 2 IRE O R L R o =
FLYp fHl = Fﬁ:t s FI137 o

7 % [IBjorn Ahl » Uﬁlkf*@@WUﬁﬁﬁbWWﬁﬂWU#%L A
Fl #Mrﬁ”ﬁ BIRTFAOF > F1344 > 20115F 45 - = HiH > Bjorn Ahl3e
e - ﬁwu~ttﬁﬁ'“‘ﬁﬁlj~$ifj“wﬁUwﬁgﬁr oo fERL T
wL¢$ﬂU#@%wﬁEﬁd3'ﬂiﬁgwﬁ ISR A=
[,»J {]E_T IU#'JTFEP:FI ...... oo

% IR R A (R R OB B [ R
4 FIT10-111 > 20115 45] o

99

A {fJﬁ{tn 11325 = f6> [ﬁjﬁiﬂ P 134~ 142 -

-281-



28 HBKIESIH % — = n i

R REBETHOBT ) - MRENTESERHNEIREDSH
REE BEREFNEHEBAF®  EELEME -+ E & RE K
ETXEERNERFE  TER2BRECANER -

= BEBARIROR © Hh B E R A A A A T RERS R

HMBREE THEARREAZEZREFTNHEME  Cow
o EARFENERFERN R EA AR > AL PR
TEHT A SR T 2 ST PR ASCRARERE AR T A
fRiE@BRANET ) kK "HREEE ) BHE > BaARBEE—<
el ER -
OFRBART A EETT T SRIEAE

TEE o EEER T wERE TBONRREE, A
HoWRR > MARERRGEERNEAR > RERN R BER
BAREAKREEN R G EATHRE - R LR A 2o g3
BERFECELRAMwE  EFREFLHIDIRFLETRFH
B BB B ik 4 ) B4R A B R R S AR R R B T A0 E A
o A A8 4 O o 1

MEBWEYTE  REEAREERENACL EREE > B
REXKER—IEZX MR LR R RRAETER IR
AR T EE R RICGE L E R R — B R E - EEOMEL
ETHBEELT  MEREABERCFREE AEZEV)AEREF
HEHF > UEFRAXETRERN > BT ERIFEATEE W
H®RT HEEERARWES  ETeEHEE (FB/A T2%E
BHME, T RERENEEERE, ) TRER T & — R

" mpE

—282—-



—Q=%+-5 WEEZEHAXEE 29

WERE MRRSEER RERSH—BERTUBELEE9E
HEEE FREEAFARANGESR  TIARNLMTRLERE
Ewreme " RTEEEARE LW ERME P

A REARETEEREOTR2EAKREZ G4 ME
EHBEREOREEE  FRT2EAREZE UM ABRTE
EHBNTAY  WEERETAESEMEBLREY EEEXH
MR HAMESLEZF b2 PEEEEI6MH: TAR
BERWRE TR, AR EEAE, AR ARERERE
RO EREEBENER CAT LREERWBEESHE
THAREGEX Y EREAERE  FLET LR o

Gt e B R SORBLER  RTAR ER RS A — 4 B R M L
%%ﬁ%%%ﬁwm%%# ETnH%&Tuﬁ kN
S EAERAN  RE WRERTREBESE - 05k

o PP - TR o PR F197 0 20105 85 44 5 B  EE[URRY
Sl 0 F1585-506 0 20045 65] 5 345 5 T A R BYA3 TR 154 ] T
pl o F&ﬁﬂﬁ%&-‘{ﬁﬂ%ﬁ@ ZECNT ifﬁi}'f} S HR 582§J14£%B”ﬁ fil %’Lgm,::rgt»
o PR S S8SHRH T [ L - e«é‘%ﬁ LS R T
Fie B 8 B ELE [Rp S F}JE : [U lfbjf‘lLff[JﬂJ '?F%E‘?*éﬁ &> Fr79-
142 > 1994F 5F] o
SMEY - [flES9 - F118-19 ¢
LI lE" Bl TR R AN L) 2 B R R
g[&#,‘ﬂj ’ HI]:E&?J-‘E{E 61 > Fi16l1 > 2009 12F] ; # [ W o [F[Jﬁftw F150-
513 §FlﬁJﬁJ b t=a = F”HF]N ’ﬁ'ﬁ%ﬂ%ﬁ < rir}ﬁﬁlﬁ AT > it
FE[Z 5 28] > F120 > 2003F 45] o [ V@SR M@, w‘rﬁﬁ#l R
*[JH& IJE[ (Rl A ﬁrﬁ],u M d/i7 = FEPJ; Fli;t [S;lg pl) e ;Hii
WSO PR R 5T L T, W rﬁm M, RS EHRE 2H Y
> {fJﬁ:t92 El22 =26 ° [EFFU JﬁﬂfJ'JLEIE 7] ﬂJF{’ = '2‘[@5,\%;& s A
AR RS R I (AR BB D TR IR > 59> 338> Fr13 > 20095 3
EJ °

j‘J

102
103

—283—



30 ERESH % — =5

HEBTEASBESN ARG YEAERMERE T Hg, FHY
M AEREROUFEFEZABNNRT  ZEAALRER
BEWEEEE RN TEE FARHKE  BTHRERE
126454 F E R o %

WY EECRMKE  EEEREL  MABEAKE@ T ET
EREMAE BB RBRESEAAKRE SO B BT E
EEBWLEETRE o W E 2 RIELHEFEEIOEE IHEMA
i’ﬁ%%\*%ﬁ$%%ﬁ\E*AE%%\E?AE@K%&
EMHTAREES  RATEER BT RER - 8GR BT
Wl TR EE ﬁ%%J’TMi@ﬁAIAﬁ%éﬁﬁﬁﬁﬁ
FEWER - AP REARRATREAL R E SR L THE R4
MR EE T  ETBAMB I REEEE  BA AR
BRAARFEANTHAEEEEZETRENN A B0 Bk
HHECHEBHEESHARYZCWRE  MEERE® '

HE BEUPEERLAGINEES S EEE LY EA
HLESERAFHEELE - T2 EEEEFS0GAEN
BT BEe o RERERIEH - BREVGEEERY

e gEse > pi1o mﬁm’WWMﬁﬁMN$%-r; iR

B l’x%&ﬁﬂ[wffqguﬁrjm%F AN Fi | Y SR > [‘;fﬁ”

T R =l f/['fr”*’ﬁJ A FJ"‘F’?T 3“1**?“#*“

P pei‘f‘* * UEMR RUEPE - @I G0 S R [E&'?if‘?af?’t“

PRt J*FET”JI Ldi”fiﬁu@ + P AN Mipﬁigp T YN ERET
EJZ?L %‘Ldi Y ff L= 5 *’EFFjFQ o e o FIJ:L_E |?¢[§§Jg%|\/1+51j I3 4\[7&%%

[ EOF BY100 [ 2 BY90 [ AmE &y T ey 2 2R Ak E Y i

RSO S B
ﬁﬂ PN r|i103 Fr13-14 -
Bk 2 IR NVHT f%p}u?ﬂﬁi@@?ﬁ (yp fet ) ok 590 i pu A

A ﬁg@ﬁ L STOT I LB B

106

—284—



—Q=%+-5 HEEZrmAKLKZEE 31

I3t R E  THREEATERE R ERER A Bk
Mz R TREEAZEE MARKAL,  EEARKAZREY
HEFEITRMEE  RELARE AR AHEENEEEER
ME R REEAE S  —REREE TANE R gﬁﬁ%ﬁ
oo —HET 2 REEAEEEH P ERTE
Ve BT AREEARR (KEE) EEN LR %%ﬁ
BoOEEREBIEEL-_GME FEELEABFEFAE
GEBEFINEGZ L EARASEACELEHEBNT &
#o1PR g FERTAESAMEBENAKE (BY) EEE
WA RTYEEE  THRA—

OFRBEARR B AT LS A AR EREEH TN RS ERGCERE
ERHESEE

WREFZBREBEN T BEREZEEEEENEE > T
Bl XA RE » BT - EFERATEHNT - S H L
THERE (W ATBUAR AT ER) > = THRERE - LIk
BRAFEEZRBRAEENME - B FEEERSE100MkFF FE
"HRERE,  BHATUEARBARTZEHE  LEEFIIKE
mﬁmﬁk%%%%%ﬁﬁ%ki TBUEM ~ BietRpl ~ BATIX
Bl HE KR THEFOREE— SR THEHHE (LEX
mARER) BRTAREZE HEEHE LXFXHAK HEE
—HARBHFREUTERERERE LR UEEAHN2EARTZ

Hx?%w S TR [FiFE101 > F198 -

flJ?ﬂ?ﬁ*‘“J S435725'7?&]%%5@‘“£glj’ 7“;?1 53 Eﬂjwr ST I AL #
AL SR 7 R AT wm%%y =% mﬁ%”%‘ﬁﬁkm%w
lfl LR SR

—285-



32 BKEEIH % — = n i

CREBTETERNERNMNE - CER LA BERETHE
Wk R - R A B b B B 6T R L 8T - S88ER
EOE  2EAAYZCEMAHBEEREHBRBNERLL - £
S TR YN E R It ¢

R E LA BEEEHEALLEN TIEER
(legislative supervision) (% TwrxmeE" | ) > He ki
EELT (SlMmBE) MAMELE - PHR - S4RARERAUT
MERE RN LS THRAKE LER - Gl RMMRERLER
LEAKREZCRTESI  RETHRNERBHAE » EH Y
# THEEEXAREIRENAE L  AAEEHE LR
LEAKERZCWMMHITHENEE  HTABHEEEN: h—4
W EETH WP BEEFERRARKREAEH (AKEL) 1A
B L3RR - DUEREUE M KBRS E LRAIT - BENRA TR
MEMME R LEE  BE - ERhEe (AK) HRAE (B
) MR CRg  PHEIATHERANEER LY FEA

"% I o SR AL P R 0 B STO0BEA N N (S

D) ORI IR F197 o BRIEY HL TR AR
T TR ERE YA qﬂ**ﬁ%f W%ﬁf‘*ﬂﬁﬁ
HE LA ZH0E Y L{ﬁ F{ lﬁiﬁ‘&ﬂﬁlﬂ 71':1}[1:[%4? ?.rJ El
o TR afgwm G -
ﬂrﬁﬁﬂﬂ%ﬁ e RN ] :FA £, ’j'Fﬂfgﬁi( I 20055 (52
CEDEEA L SR P IRTAET R RS B R R
@%WJ’iﬁﬁﬁfﬂﬁ@**ﬁ%fﬁﬂgl%ﬁﬁ*@?rﬁﬁﬁi
%ﬁﬁj’ﬁ%ﬁiﬁﬂﬁ@ﬁiﬁﬁﬁﬁﬁ°
PUAA 0 [l > F1105-106 5 B - [lFE17 > F1137-38 ¢
Zw I A B R %!’ U
AE AR R (AR ) (B R +I WEJ@B;LPJ
- R fwwﬁﬁ’%}ﬁ%#ﬁﬁﬁﬁﬁﬁﬁﬁﬁﬂkiim’Wﬁ
VEFRE - PRSP EIRUY o (2 IR T RIVER R s

-

11

113

—286—



—O=%+=A AEEFMAKEL 33

AAEAKN (RZ®) BHEBWEEEEEEH (UBEHER
HE) EIREERARTHEAUTRENEE T TR
REEREWEEREM S THEEXARR IR E YRR T
W—%E (BF) HAWBH  RopEmt: " (2EA
K)o EERHERE ETABAAPRTEE Al R
AAEMEZWES v LEERHEELty, -

HY E s ERREE TES T3, B THEERAUT
WA, WEEEE GBS UHH Bk HHTBERUTH
B EFREENS  AXRBETERARELRAWART - H
TIREEFOERE (REAR) SREBHLEAAAREZ SR E
REFEWERNERNAT  NBRRT EEAEFLANE
ko hHHBEE o

DU I ) R B AT B R A B - IRIE W BB R B AT - T AR
HEBTEWE : LREEEN R EATRBEEHABRER 2
TR EENERR  HHTRERSERYSE  EEREEEL
A E R RBEG AR W R WATREN : S ERTEENER
T B2AARRRFEZERETH WY EBTRER - 8
TRZBEANTRERATS  E2RENEEEREERAK
(¥ Z€) B BAXELENES  ERAGAEERNAR
B CBRAEAK ($Z€) ik (RB7H) BB HHERT
S I AKE LRASERTR o £l EAXWEERLE

f/['gziﬂ“ N EiE O @Fiﬁ§5979ﬁ:£105|’?ﬂ[dﬂg%

R FIFEL > FI103 - BRI T (B A RS |E||E|

T.Qf E&'i%ﬁﬁ’{»ﬂ—?gl LRy Fi7 Al% SR L N O S

iF”FFffEEi'*%F” ke ldil b i Pm
E’Jﬁg‘#’igl - »,Lﬁ‘[‘iﬁ]i ° %’\[;\\Elaj\» s {F'Jﬁ%tl s EJ104 o

ﬁ*éﬁvk 6~ F1371-372 -

—287-



34 B KIEEEH % — = n i

AKEZCLMEB L EBEERRANTRT  AURAKRIES
BAK (¥ZF¢) E@EAHEEr R HEEEXELE - PR
TEFTABEME - TN, HATBERN A B R
%0116

HEEE PR RMETETEEFEOTRAMEBEARYZ
R TS o Bk AXHNE EWE S o BEEXK
BE PG XERETRERSHEN "HME, (REBEE
HEWEERERERANBEES)  H—BERREL RS
EETHEANAERSE  TEEMMURA L HEENTRER
MHRBREAEET T THEA (ELER) WEE BTBLEEE
FOTH R g o T AN P B E P 1260 XA R
TARERERE TEE, REBIAEEAE,  FREEEHR
FHBERUTRENH R - "L HHTBREHAUTHE

® SRS SRS - R ST LRI Sk s 5 A
iﬁ’;@l P EACE PR T AEE KR *ﬁv %\zmﬂfﬁ‘%@% B -
ﬁ%f P REEFE T LD - %Elﬁf%ﬂ ﬁ » F1371-373 ¢
(FIZE IR i 267 R &~ i e s Eﬁ«'wﬁﬁaﬁkui Rl
i ni'g AR B = R A e 1 FHE IR SHE #lﬂﬂhqiﬁﬂi
o BRI R TR S A RS SR A A [ URLE A
i‘fll?ﬁ%’ﬁﬁ“ TR AR IR B e LRI fpﬁit
» F1372~ 376-377 1 Rt Hﬁ:ﬁw g|19-20'3f’fi/|'§ P -
m;apgﬂ BIfE EEHIEIZE S SH] > FI19 0 20047 9F] o S H o B E FAT%DJ?J
OB AR b (1 AU I ;fgu%sgugl mw |
iiﬁj"'if (E = AR e i Hlﬂr%vi SHIEESIE Ay kﬁwpﬂ i TE
ATIPL ] e 2 LIS - E S [ﬂJﬁ:thl F1403- 406 TR BRE
Flﬁfm IRV T mi—@ Ju53 s F1428-431 > 20085 9F] » 245 5 ﬁms%
[ﬂjﬁ:tlg F1693-697 -
Vd*”g H @'l?ﬁ%?‘ﬁ BYS2{5% > PREHE SR o il ) 5 R A R IS
L ST R B R AR - P R EOR RES

-

117

—288—



—Q=%+-5 HEELIMAKREE 35

MEEEE  RETERAKELRL - T REETHE AWM
B PEERIETEABRALENEN - BT HO0RER %
REHLEAAREZCRBFEERNBANHZ - UBETF - Hk
EELAWESR o

ERRERSNEEERE  HEBEPRAKRZT LEA - 534
AN S AT — R REEFARZLWREANT - £F
HERERSBLHENEM ) PERTENT AR EEEEETHR
Bk B2 R T ¢ Al AR AKBEARET AL
B4 W R OR G E— R E T o

BTz ERABEAEET  WABEISLTHERSEEN
BAHREEAMKAHES.  EARRAEVDELE L RET
HEWRe M FE P E EREHEE (W TEE) B
XHERTREERERENRERBEEm#Er  "PREZR
AREL#EWEE: PEEEL  FRNEEES  EFTU
FEHBLEAKREEFEERENEYE  EH2EAKET Y A(E
EREARAFIAT  BEBPEEFEWEE - TR B AR T
# o NERREREES S EEEARMEZACHMWENT - 2
BARTREREHFEREERE  URETERGHBEEF HRE
WEHE o

R TTETRY - LR AVEEEARE TSN EFE
HEFEEA  AUBEFEBTLRE  HAERMALETHERE

VO R el AR FPRERR O B (S S

j
SHACI R R - RG] R R RO T i
FRiE 5 2 STOOREIURERE - IR~ BRI R T - IR
BB R DVISCPE S O N

PHE P BRI R A IR S o i TR S
Bt SRR R B B YOI R R -

120

—289—



36 B AKFEEIH % — = n i

REFHEEREBH  HZEEABLBEEGEEAEEA—MRTURE
AR ERABERFEREE - Fik > wERREEEAER
WEE  THRIVEEESHE ST EZRELEARBRILEES
00Tk - MAAMGEIHMEE > WK " EE ) MAZRE2EAKR
FEeFENEE  WRAeEXRELRARFNHE (k- 285
ERREEBTE=C—RAEHAIZEN TFILLTRER > WEE
EHBERERT ) FEAHSE)  HAIRBEERRENFTE - Al
—®F O EERTEFEGFERNARNCHEE HRAKREL
WRAT R AARE  BEEREXF2EARLEFAKE  ELER
AEMERARZELWREA  MERERL2EARFTZEFETHR
B RHEMFAE AR EEARAAAE (REEEEE0F
T)  FREBEREXEAZENERE-

B i =

ERE REELWNERBCARTFOEY - EATERE
MNEHRAEAERENPE  FBERTFE > ZHREONKER
B ABEFRITNEAZYH  AEERBATEENDAT
BRITEHAWA GRS FEMS - BAEXBNBENEEEFEH
FAE  REFTHREESHLSRFES BRI EBERA
E—RREFFTWBEFHT > LR FEHNEH RS
EEEE  #EDRELHEATEE - RILIME SRERFETERE
NRARGELFENERNM  LFZETH -

ERE - R AANFERENHE  EFTHASTEFH
FFRARE LW RAEREE LA BRE R - REF
B> EERATT AREERHNT US> w87 - BHEF
T EATHERIGZERFESRE DNFEHHEAENYER

-290-



—O=%+=Aa FEEZEMAKREE 3T

R ATRAXEARXERTE  BARERBARREKRE
Blo MABWERBAE  FUMT ZENRE (REEE  EHE
B )  MEDLEREE  BERELARENYE BT BEEETE -
HROATFEEEFA T ET o R ILARE - B4k LS R 1F
RBBE  2EARFARSATRATENECERFEMS - (7
EEENTE  RUEEWEE AN EAMB R EEE -

-291-



38 B K FEEH % — =5

B

EX

R[]
>t

—H X

1

Bjérn Ahl > BiEEF—@BEMEERRATEHEMNNEREL  # 7
FRBF B ZEHARMR  H337-348 - 201144 /] o

Bjorn Ahl, Xian Fa Zhi Shang De Guo De Xian Fa Fa Zhan ji Zhong Guo
Dang Qian De Xian Fa Zhu Shu, in Bai Nian Xian Zheng Yu Zhong Guo Xian
Zheng De Wei Lai, pp. 337-348, Apr., 2011.

Bjorn Ahl, Supremacy of the Constitution: Constitutional Development in Ger-

many and Contemporary Chinese Publications on Constitution Law, in Constitu-
tionalism in China in the Last 100 Years and Its Future, pp. 337-348, Apr., 2011.

CE& > BiEE L 0 2000424 o

Wang, Lei, Xian Fa De Si Fa Hua, Feb., 2000.
Wang, Lei, Judicialization of Constitutional Law, Feb., 2000.

MTFE - RE - ZEMPEEFREERER LB B8 SH > HI4-17

200045 f

Fu, Zi-Tang, Mei Guo, Fa Guo Han Zhong Quo Xian Fa Jian Du Mo Shi Zhi Bi
Jiao, Fa Xue, no. 5, pp. 14-17, May, 2000.

Fu, Zi-Tang, The Comparison of Constitutional Supervision Models among the
United States, France, and China, Law Science, no. 5, pp. 14-17, May, 2000.

CERGE WEFERRE TREM, FHE o FEEETW 0 68 0 H4l-

45> 201046 A o

Tian, Fei-Long, Tan Xun Zhong Guo Xian Fa De “Min Zhu Hua” Shi Shi Zhi Lu,
Zhong Guo Tu Shu Ping Lun, no. 6, pp. 41-45, June, 2010.

Tian, Fei-Long, In Search of the Road to “Democratize” China’s Consti-
tution, China Book Review, no. 6, pp. 41-45, June, 2010.

ATHE > BAHBERNEREE—EERE > PEAEHE 24 H109-

122 ~ 206 - 200544 f -

-292—-



—O=%+=# REEZEMAXREE 39

He, Hai-Bo, Mei You Xian Fa De Wei Xiang Shen Cha: Ying Guo Gu Shi, Zhong
Guo She Hui Ke Xue, no. 2, pp. 109-122, 206, Apr., 2005.
He, Hai-Bo, Constitutional Review without a Constitution: The British
Story, Social Sciences in China, no. 2, pp. 109-122, 206, Apr., 2005.

6. R - BRI RESE ] > 3K - 200446 /] o
Wu, Geng, Xian Fa De Jie Shi Yu Shi Yong, 3d ed., June, 2004.
Wu, Geng, The Interpretation and Application of the Constitution, 3d ed., June,
2004.

BB BF K% REEESHENEHELWBHE - S
7% 108 > H62-65 79 > 20034104 o
Li, Xue-Feng, Li, Yong, Ying, Mei, Fa Wei Xian Shen Cha Zhi Du De Xian
Zheng Li Nian Bi Jiao Yan Jiu, Xue Shu Yan Jiu, no. 10, pp. 62-65, 79, Oct.,
2003.
Li, Xue-Feng, Li, Yong, A Comparative Study on the Constitutional Theories
underlying the Judicial Review Systems among the United Kingdom, the United
States, and France, Academic Research, no. 10, pp. 62-65, 79, Oct., 2003.

8 EEMH KB ERWELMEBT—HE (2004FBFHREREEE) &
o EHHR > 38 > E150-155 0 200546 H
Wang, Zai-Xiang, Ying Guo Xian Zheng De Li Shi Xing Zhuan Zhe: Ying Guo
“2004 Nian Xian Zheng Xing Gai Ge Fa An” Shu Ping, Fa Shang Yan jiu, no. 3,
pp. 150-155, June, 2005.
Wang, Zai-Xiang, The Historical Transition of U.K’s Constitutional Politics:
Comments on “Constitutional Reform Act 2004,” Studies in Law and Business,
no. 3, pp. 150-155, June, 2005.

9. Tt~ ERE  FHT  R’RXHA > BE—MALIL > H4A28-431 0 24
200849 f -
Lin, Tzu-Yi, Ye, Jun-Rong, Huang, Zhao-Yuan, Zhang, Wen-Zhen, Xian Fa—
Quan Li Fen Li, pp. 428-431, 2d ed., Sept., 2008.
Lin, Tzu-Yi, Yeh, Jiunn-Rong, Hwang, Jau-Yuan, Chang, Wen-Jen, Constitu-

-293-



40 B RiEkEFH H—=a

tion—Separation of Powers, pp. 428-431, 2d ed., Sept., 2008.

DAFRSE PRNEEFE FERERTR—UAZEHHAZNZLE
WS R E - WTLALEAE - SHE - E33-40 0 20104E5 A o
Lin, Lai-Fan, Zhong Guo De Wei Xian Shen Cha: Te Se Ji Sheng Cheng Shi
Tai—Cong San Ge You Guan Yong Yu De Bian Hua Ce Lue Lai Kan, Zhe Jiang
She Hui Ke Xue, no. 5, pp. 33-40, May, 2010.

Lin, Lai-Fan, “Constitutional Review” in China: Characteristics and Actuality of

Generating—From the Perspective of the Tactics from the Changes of Three Re-
lated Terms, Zhejiang Social Sciences, no. 5, pp. 33-40, May, 2010.

A% EEFTH ELEF R - 2004514 -
Lin, Guang-Hua, Wei Xian Shen Cha Zhi Du Bi Jiao Yan Jiu, Jan., 2004.
Lin, Guang-Hua, A Comparative Study onthe Systems of Constitutional Review,
Jan., 2004.

12. 765K~ BRI - BEHTRR - AN 20108 4 -
Fa, Zhi-Bin, Dong, Bao-Cheng, Xian Fa Xin Lun, 4th ed., Aug., 2010.
Fa, Zhi-Bin, Dong, Bao-Cheng, Constitutional Law, 4th ed., Aug., 2010.

18 %% BEFEDL  —MYAWAEE » > BUARE > 28% 18] H58-66 - 2010
FIA -
Jiang, Feng, Wei Xian Shen Cha: Yi Gen Jiu Ming De Dao Cao?, Zheng Fa Lun
Tan, vol. 28, no. 1, pp. 58-66, Jan., 2010.
Jiang, Feng, Judicial Review: a Life-saving Straw?, Tribune of Political Science
and Law, vol. 28, no. 1, pp. 58-66, Jan., 2010.

U4HSt  REEEFEREEERORN RS  HFEE > 34 > H3644
200346 f| ©
Hu, Jin-Guang, Cong Xian Fa Shi Li Kan Wo Guo Xian Fa Jiu ji Zhi Du De Wan
Zheng, Fa Xue Jia, no. 3, pp. 36-44, June, 2003.
Hu, Jin-Guang, On the Perfection of Our Constitutional Remedy System: A Per-
spective from Constitutional Events, Jurists Review, no. 3, pp. 36-44, June, 2003.

~294—



—O=%+-5 HREEEMAXRZE 41

LS EM > BEFELETE - 200652 4 -
Hu, Jin-Guang, Zhu Bian, Wei Xian Shen Cha Bi Jiao Yan Jiu, Feb., 2006.
Hu, Jin-Guang (ed.), A Comparative Study on Constitutional Review, Feb., 2006.

16 H86  swP ERATEAT AR B FEEMFEERRR & AFEHAETH
FEARA - H349-378 - 201144 A o
Hu, Jin-Guang, Lun Zhong Guo Dui Xing Zheng Xing Wei Si Fa Shen Cha De
Yan Jin Yu Ke Ti, in Bai Nian Xian Zheng Yu Zhong Guo Xian Zheng De Wei
Lai, pp. 349-378, Apr., 2011.
Hu, Jin-Guang, On the Development and Issues of Judicial Review over Adminis-
trative Actions in China, in Constitutionalism in China in the Last 100 Years and
Its Future, pp. 349-378, Apr., 2011.

TS B BERFEETHERNES R FZBBREE N ESER
HEskam Uk > AT-18 201265 o
Hu, Jin-Guang, Lun Qi Dong Wei Xian Shen Cha Zhu Ti Zi Ge De Li Nian, in Di
San Jie Hai Xia Liang An Gong Fa Xue Lun Tan Hui Yi Lun Wen Ji, pp. 7-18,
May, 2012.
Hu, Jin-Guang, On the Subject Qualificationsfor Initiating Constitutional Review,
in Papers for the Third Conference of Cross-strait Public Law Forum, pp. 7-18,
May, 2012.

8BS FEABEEEEERANEZREESE  #  FZBBRTRE
NEEwmA @R & > H37-50 0 2012451 -
Fan, Jin-Xue, Zhong Guo Da Lu Xian Fa Jian Du Cheng Shi Zhi Du Zhi Fan Si
Yu Bian Zao, in Di San Jie Hai Xia Liang An Gong Fa Xue Lun Tan Hui Yi Lun
Wen Ji, pp. 37-50, May, 2012.
Fan, Jin-Xue, Introspection and Transformation of China’s Constitutional Supervi-
sion Procedure, in Papers for the Third Conference of Cross-strait Public Law
Forum, pp. 37-50, May, 2012.

9. %u4 - FfE ARRKXAGHENELEHBEAZEBRELE—BEARK
RAREH FAESOEF 2R - AKFE - 108 - H11-16 - 2004510 /| ©

-295-



42 B KESH H—=aMh

Qin, Qian-Hong, Zhou, Wei, Ren Min Dai Biao Da Hui Zhi Du De Li Shi Hui Gu
Yu Xian Zheng Si Kao—Xie Zai Ren Min Dai Biao Da hui Zhi Du Dan Sheng 50
Zhou nian Zhi Ji, Ren Da Yan Jiu, no. 10, pp. 11-16, Oct., 2004.

Qin, Qian-Hong, Zhou, Wei, A Historical Review and Constitutional Thinking on
the Institution of People’s Congress, People’s Congress Studying, no. 10, pp. 11-
16, Oct., 2004.

D5RTM - FH REFHEBR—FEAEREFEHENESL - TR E
AR B 20067 7 M AR E (L) 2EFEETEGR - A4S
80 > 200749 H -

Zhang, Qian-Fan, Huang, Yue, Cong Xian Fa Dao Xian Zheng—Zhong Guo Da
Lu Xian Fa Shen Cha Zhi Du De Li Shi, Xian Zhuang Yu Wei Lai, in 2006 Nian
liang An Si Di Fa Lu Fa Zhan (Shang Ce): Wei Xian Shen Cha Yu Xing Zheng Su
Song, pp. 45-80, Sept., 2007.

Zhang, Qian-Fan, Huang, Yue, From Constitution to Constitutionalism: The Past,
the Present and the Future of the Constitutional Review in Mainland China, in
Cross-Strait, Four-Region Law Developments in Taiwan, China, Hong Kong, and
Macau (1), pp. 45-80, Sept., 2007.

. RT - FRIEB A S EFIR - R - 1 - H70-78 > 201141 F ©
Zhang, Qian-Fan, Zhong Guo Xian Zheng De Lu Jing Yu Ju Xian, Fa Xue, no. 1,
pp. 70-78, Jan., 2011.

Zhang, Qian-Fan, Paths and Limits of Chinese Constitutional Politics, Law Sci-
ence, no. 1, pp. 70-78, Jan., 2011.

RAHHT  EAEAR LR RS R ERBER RS P
SR 21 > H18-28 ~ 204 - 200344 A o
Qiang, Shi-Gong, Xian Fa Si Fa hua De Bei Lun—Jian Lun Fa Xue Jia Zai Tui
Dong Xian Zheng Zhong De Kun jing, Zhong Guo She Hui ke Xue, no. 2, pp. 18-
28, 204, Apr., 2003.

Qiang, Shi-Gong, Paradoxes in the Discourse of Constitutional Adjudica-
tion, Social Sciences in China, no. 2, pp. 18-28, 204, Apr., 2003.

-296—



—Q=%+-5 HEEETMAKELE 43

BERLE  THEE %E%‘J}%‘E’Wﬁﬁi W FAEMEEMREMS &K
20067 7 M # E A R (B ) - EEFEIATHGR A - H81-130 - 20074
9H o
Mo, Ji-Hong, Zhong Guo Wei Xian Shen Cha Zhi Du De Li Shi Yan Bian, Cun
Zai De Wen Ti Han Fa Zhan Qu Shi, in 2006 Nian liang An Si Di Fa Lu Fa Zhan
(Shang Ce): Wei Xian Shen Cha Yu Xing Zheng Su Song, pp. 81-130, Sept.,
2007.

Mo, Ji-Hong, Historical Development, Existing Problems and Future Trend of
China’s Constitutional Review, in Cross-Strait, Four-Region Law Developments
in Taiwan, China, Hong Kong, and Macau in 2006 (1), pp. 81-130, Sept., 2007.

AFERE TEHEREAGEWEFEENRLE  # TFEREFEERNK
R EH95-116 > 201144 A -

Mo, Ji-Hong, Zhong Guo Fa Lu Fa Gui He Xian Xing Shen Cha De Biao Zhun, in
Bai Nian Xian Zheng Yu zhong Guo Xian Zheng De Wei lai, pp. 95-116, Apr.,
2011.

Mo, Ji-Hong, Standards for Reviewing the Constitutionality of Statutes and Regu-
lations in China, in Constitutionalism in China in the Last 100 Years and Its Fu-
ture, pp. 95-116, Apr., 2011.

2 FEE RRENEEREE » 10£f - H3-9 - 2009410 /] ©
Xu, Chong-De, Lun Wo Guo De Xian Fa Jian Du, Fa Xue, no. 10, pp. 3-9, Oct.,
2009.

Xu, Chong-De, On China’s Constitutional Supervision, Law Science, no. 10, pp.
3-9, Oct., 2009.

26 WRILF - B ERMAR MR R E R E Rk R G BRI - RE o 34
B 11-14 - 200953 f -

Chen, Hong-Yi, Qi An Pi Fu De Fei Zhi Yu Xian Fa Si Fa Hua Han Fa Yuan
Yuan Yin Xian Fa Wen Ti, Fa Xue, no. 3, pp. 11-14, Mar., 2009.
Chen, Hong-Yi, The Abolishment of the Reply of People’s Supreme Court on the

Qi Case, Judicialization of Constitution, and the Issue over Application of Consti-

-297-



44 B KEZTH H—=a

tutional Provisions by Courts, Law Science, no. 3, pp. 11-14, Mar., 2009.
ZBRHR > B 0 TH 2011484 -
Chen, Shin-Min, Xian Fa Xue Shi Lun, 7th ed., Aug., 2011.
Chen, Shin-Min, Constitutional Law, 7th ed., Aug., 2011.
2 Bomat  LHEMREGFEMEIEE E—F B EHRTT - FIEE 6
0 H59-69 > 1998412 4 o
Chen, Duan-Hong, Li Fa De Min Zhu He Fa Xing Yu Li Fa Zhi Shang—Zhong
Guo Li Fa Pi Ping, Zhong Wai Fa Xue, no. 6, pp. 59-69, Dec., 1998.
Chen, Duan-Hong, The Democratic Legitimacy of Legislation and Legislative
Supremacy—China Legislation Criticism, Peking University Law Journal, no. 6,
pp. 59-69, Dec., 1998.
29 5 F  AMm AR EFES LRI - 8 20067 7 Wi EER R
(b)) - EEFEEATEGRR - H131-142 > 200769 A ©
Tang, Te-Chung, Shi Lun Da Lu Que Li Wei Xian Shen Cha Zhi Du De Tu Jing,
in 2006 Nian liang An Si Di Fa Lu Fa Zhan (Shang Ce): Wei Xian Shen Cha Yu
Xing Zheng Su Song, pp. 131-142, Sept., 2007.
Tang, Te-Chung, Comment: On the Possible Paths of Establishing Constitutional
Review in Mainland China, in Cross-Strait, Four-Region Law Developments in
Taiwan, China, Hong Kong, and Macau (1), pp. 131-142, Sept., 2007.
30 FEBE > mAEEEE R AWM BUARE 0 2148248 0 H18-23 - 2003
F4A -
Jiao, Hong-Chang, Lun Wo Guo Xian Fa Si Fa Shi Yong De Kong Jian, Zheng Fa
Lun Tan, vol. 21, no. 2, pp. 18-23, Apr., 2003.
Jiao, Hung-Chang, On the Possibility of Judicial Application of the Constitution in
China, Tribune of Political Science and Law, vol. 21, no. 2, pp. 18-23, Apr., 2003.
AEHRE  AREFAZFTRBRERFEARE  # - FRBBRNE
BB ek R 0 H83-90 0 2012454 -
Jiao, Hong-Chang, Gong Min Wei Xian Wei Fa Shen Cha Jian Yi Chu Li Cheng
Xu Ji Qi Wan Shan, in Di San Jie Hai Xia Liang An Gong Fa Xue lun Tan hui Yi

-298-



—Q=%+-5 HEEETMAKELE 45

Lun Wen Ji, pp. 83-90, May, 2012.

Jiao, Hung-Chang, Procedures for Civil Proposals of Review over Constitutional-
ity and Legality and Its Perfection, in Papers for the Third Conference of Cross-
strait Public Law Forum, pp. 83-90, May, 2012.

R EZAF > Biksl BRI PR ERAE - %8 114 H3-8 512001
FILA -
Tong, Zhi-Wei, Xian Fa Si Fa Shi yong Yan Jiu Zhong De Ji Ge Wen Ti, Fa Xue,
no. 11, pp. 3-8, 51, Nov., 2001.
Tong, Zhi-Wei, Issues regarding the Study on Judicial Application of the Constitu-
tion, Law Science, no. 11, pp. 3-8, 51, Nov., 2001.

REZE ARBEEE—FHBRE R FHEHE SH - H17-19 > 20044F
9H o
Tong, Zhi-Wei, Ren Da Zhi Du Yao Jin Yi Bu Zeng Qiang Shi Yong Xing, Fa Lu
Ke Xue, no. 5, pp. 17-19, Sept., 2004.
Tong, Zhi-Wei, Toward a more Improved and Practical Institution of People’s
Congress, Science of Law, no. 5, pp. 17-19, Sept., 2004.

UEZ(F > BEEF ARG EEATH ML PEESE 64 - H22-48
20084F11 H -
Tong, Zhi-Wei, Xian Fa Shi Yong Ying Yi Xun Xian Fa Ben Shen Gui Ding De
Lu Jing, Zhong Guo Fa Xue, no. 6, pp. 22-48, Nov., 2008.
Tong, Zhi-Wei, The Application of Constitution in Compliance with the Routes
Specified in the Constitution Itself, China Legal Science, no. 6, pp. 22-48, Nov.,
2008.

BEZIE RER S RBE ARG KHEL 0 BE 0 128 > H3-13 > 2009412
H o
Tong, Zhi-Wei, Shun Ying Shi Shi Bian Qian Geng Xin Ren Da Zhi Du li Nian,
Fa Xue, no. 12, pp. 3-13, Dec., 20009.
Tong, Zhi-Wei, Updating the Institution of People’s Congress with the Current
Trend, Law Science, no. 12, pp. 3-13, Dec., 20009.

-299-



46 B KEZITH H—=aMh

36 FE2AE > kI TRREE ) ATEFA SRR — IR Rk AR
FHEWMER > PRS- 68 > H148-167 - 20094F12 4 o
Tong, Zhi-Wei, Fa Yuan “Yi Zhao Fa Lu” Xing Shi Shen Pan Quan Shi Lun—Yi
Wo Guo Fa Yuan Yu Xian Fa Zhi Guan Xi Wei Zhong Dian De Kao Cha, Zhong
Guo Fa Xue, no. 6, pp. 148-167, Dec., 2009.
Tong, Zhi-Wei, Interpreting the Idea of Exercising the Judicial Authority “in Ac-

cordance with Law”: Focusing on the Relationship Between the Constitution and
Courts in China, China Legal Science, no. 6, pp. 148-167, Dec., 2009.

FEEWR AmKEEEFTHAWENRE  BUswE > 28 - H2-13 >
199944 H -
Fei, Shan-Cheng, Shi Lun Wo Guo Wei Xian Shen Cha Zhi Du De Mo Shi Xuan
Ze, Zheng Fa Lun Tan, no. 2, pp. 2-13, Apr., 1999.
Fei, Shan-Cheng, Study on the Choice of Different Models of Constitutional Re-
view in China, Tribune of Political Science and Law, no. 2, pp. 2-13, Apr., 1999.
RS EARKREKRGHERTENEE  HE 44 H21-24 > 2009
F4A -
Xiong, Wen-Zhao, Zai: Ren min Dai Biao Da Hui Zhi Du Kuang Jia Xia Shi
Yong Xian Fa, Fa Xue, no. 4, pp. 21-24, Apr., 2009.
Xiong, Wen-Zhao, Application of the Constitution under the Framework of Peo-
ple’s Congress, Law Science, no. 4, pp. 21-24, Apr., 2009.

BN REMHELMARER—REZEET R NABLER
HERE 28] 0 H35-53 0 200744 F o
Di, Xiao-Bo, Dai Yi Ji Guan Zhi Shang De Ren Min Xian Zheng—Wo Guo Xian
Fa Shi Shi Mo Shi De Jie Shi Xing Jian Gou, Qing Hua Fa Xue, no. 2, pp. 35-53,
Apr., 2007.
Di, Xiao-Bo, People’s Constitutional Politics under the Supremacy of Representa-
tive Institution: An Interpretative Construction of How to Carry out China’s Con-
stitution, Tsinghua Law Review, no. 2, pp. 35-53, Apr., 2007.

0 %728 > BETRAOMSEEZBITZE - FEES - 1H - H21-26 - 2004

-300-



—Q=%+-5 HEELTMAKRELE 47

F2R -
Cai, Ding Jian, Xian Fa Shi Shi De Gai Nian Yu Xian Fa Shi Xing Zhi Dao,
Zhong Guo Fa Xue, no. 1, pp. 21-26, Feb., 2004.
Cai, Ding-Jian, The Concept and Measures of Carrying Out the Constitution,
China Legal Science, no. 1, pp. 21-26, Feb., 2004.

AERT > (BEMERTFE) WEX  BHEEESR  ATHesE  off
H15-22 - 200949 f -
Han, Da-Yuan, “Xian Fa Jie Shi Cheng Xu Fa” De Yi Yi, Si Lu Yu Kuang Jia,
Zhe Jiang She Hui Ke Xue, no. 9, pp. 15-22, Sept., 20009.
Han, Da-Yuan, The Meaning, Thinking, and Framework of the “Code of Constitu-
tional Interpretation Procedure”, Zhejiang Social Sciences, no. 9, pp. 15-22, Sept.,
2009.

LA 2EFRERBERA— Rt e L E S EFRREB A
W AEREH R AT HT79-142 0 19944657 o
Su, Yeong-Chin, He Xian Fa Lu Jie Shi Yuan Ze—Cong Gong Neng Fa Shang
Kao Liang Qi Yun Zuo Jie Xian Yu Xiao Li Wen Ti, in He Xian Xing Kong Zhi
De Li Lun Shi Ji, pp. 79-142, May, 1994.
Su, Yeong-Chin, The Principal of Interpreting the Law in Line with the Constitu-
tion: Its Limits and Validity from the Perspective of Functional Law, in Theory
and Practice of Constitutional Control, pp. 79-142, May, 1994.

BERAK > ERRABEEE—REENERERENEE 3 BusBHE
R SR RHR - ERERNFaRCE - H227-262 > 201041 7 -
Su, Yeong-Chin, Zou Xiang Gui Fan Xian Fa—Cong Tai Wan De Jing Yan Kan
Da Lu De Xuan Ze, in Zheng Zhi Si Chao Yu Guo Jia Fa Xue—Wu Geng Jiao
Shou Qi Zhi Hua Dan Zhu Shou Lun Wen Ji, pp. 227-262, Jan., 2010.
Su, Yeong-Chin, Toward a Normative Constitution: The Choice of Mainland
China from the Perspective of Experiences in Taiwan, in Political Thoughts and
National Jurisprudence—Festschrift in Honor of Pro. Wu Geng’s 70th Birthday,
pp. 227-262, Jan., 2010.

-301-



48 B KEZITH H—=a

N

1

9.

gh X

Andenas, Mads, 4 European Perspective on Judicial Independence and Ac-
countability, 41 INT’L LAw. 1 (2007).

. Backer, Larry Cata, A Constitutional Court for China within the Chinese

Communist Party: Scientific Development and a Reconsideration of the Insti-
tutional Role of the CCP, 43 SUFFOLK U. L. REV. 593 (2010).

. Barber, N. W., The Afterlife of Parliamentary Sovereignty, 9 1.J.C.L. 144

(2011).

- Brdley, A. W., The Sovereignty of Parliament—Form or Substance, in THE

CHANGING CONSTITUTION 58 (Jeffrey Jowell & Dawn Oliver eds., 4th ed.
2000).

. Craig, Paul, Britain in the European Union, in THE CHANGING CONSTITUTION

61 (Jeffrey Jowell & Dawn Oliver eds., 4th ed. 2000).

. Delmestro, Manuel E., The Communist Party and the Law: An Outline of Formal

and Less Formal Linkages Between the Ruling Party and other Legal Institu-
tions in the People’s Republic of China, 43 SUFFOLK U. L. REV. 681 (2010).

. DICEY, A.V. INTRODUCTION TO THE STUDY OF THE LAW OF THE CONSTITU-

TION (10th ed. 1959).

. Dougan, Michael & Gordon, Michael, The United Kingdom’s European Union

Act 2011: “Who Won the Bloody War Anyway?”, 37 E. L. REV. 3 (2012).
Elliot, Mark, Bicameralism, Sovereignty, and the Unwritten Constitution, 5
INT’L J. CONST. L. 370 (2007).

10. Geddis, Andrew & Fenton, Bridget, “Which is to be Master? "— Rights-

Friendly Statutory Interpretation in New Zealand and the United Kingdom, 25
ARIz. J. INT’L & Comp. L. 733 (2008).

11 Hill, Lord Lester of Herne, QC, Human Rights and the British Constitution, in

THE CHANGING CONSTITUTION 89 (Jeffrey Jowell & Dawn Oliver eds., 4th ed.
2000).

-302-



—O=%+-5 HREEEMAKRZEE 49

12 KAVANAGH, AILEEN, CONSTITUTIONAL REVIEW UNDER THE UK HUMAN
RIGHTS ACT (2009).

I3.KEIR, D. L. & F. H. LAWSON, CASES IN CONSTITUTIONAL LAW (5th ed. 1967).

4. Kui, Shen, Is it the Beginning of the Era of the Rule of the Constitution? Rein-
terpreting China’s “First Constitutional Case”, 12 PAC. RIM L. & PoL’Y J.
199 (2003).

15 LEYLAND, PETER, THE CONSTITUTION OF THE UNITED KINGDOM—A CON-
TEXTUAL ANALYSIS (2d ed. 2012).

16. Lustgarten, Laurence & Leigh, Ian, Making Rights Real: the Courts, Reme-
dies, and the Human Rights Act, 58 C.L.J. 509 (1999).

17. Malkani, Bharat, Human Rights Treaties in the English Legal System, 1 P. L.
554 (2011).

18. OLIVER, DAWN, CONSTITUTIONAL REFORM IN THE UK (2003).

19. SCARMAN, L., ENGLISH LAW: THE NEW DIMENSION (1974).

20. SCHYFF, GERHARD VAN DER, JUDICIAL REVIEW OF LEGISLATION: A COM-
PARATIVE STUDY OF THE UNITED KINGDOM, THE NETHERLANDS, AND SOUTH
AFRICA (2010).

21. Seymour, David, The Extension of the European Convention on Human Rights
to Central and Eastern Europe: Prospects and Risks, 8 CONN. J. INT’L L. 243
(1993).

22.Wade, H. W. R., What Has Happened to the Sovereignty of Parliament?, 107
LQR 1 (1991).

23 White, Richard, Separation of Powers and Legislative Supremacy, 127 L.Q. R.
456 (2011).

24 Wintemute, Robert, Lesbian and Gay Inequality 2000: The Potential of the
Human Rights Act 1998 and the Need for an Equality Act 2002, 6 EH.R. L. R.
603 (2000).

-303-



50 BEKRIELIRH % — =5

25. Wolcher, Louis E., 4 Philosophical Investigation into Methods of Constitu-
tional Interpretation in the United States and the United Kingdom, 13 VA. J.
Soc. PoL’Y & L. 239 (20006).

26. Zhu, Guobin, Constitutional Review in China: An Unaccomplished Project or
a Mirage?, 43 SUFFOLK U. L. REV. 625 (2010).

~304-



—O=%+-# HREEEMAKREE 51

Supremacy of Parliament and
Supremacy of People’s Congress:
What China Can Learn from the

Development of Constitutional

Review in the United Kingdom

Ting-Chi Liu’
Abstract

In 1954, the People’s Republic of China promulgated its first con-
stitution; however, at the time, the idea that the constitution is the su-
preme law of the land was not established. As China’s market economy
continues to grow, how to carry out the fundamental mandate of the
Constitution, respond to the demand for human rights protection, and
create an effective system of constitutional review on laws and regula-
tions become important issues.

Based on the development of constitutional review in the United
Kingdom under the doctrine of “supremacy of Parliament,” which is
similar to the Chinese principle of “supremacy of People’s Parliament,”
this article will explore the potential roles that Chinese courts can play

in China’s constitutional review process. As the Chinese Constitution

Assistant Professor, College of Law, National Chengchi University; S.J.D., The
George Washington University Law School.
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explicitly specifies that the Standing Committee of the People’s Con-
gress has the authority to interpret the Constitution and to invalidate
subordinate legislation, special attention will be paid to the questions
whether and how the Chinese courts can perform constitutional review

on parliamentary legislation and other subordinate regulations.
Keywords: Constitutional Review, Judicial Review, the United Kingdom,

China, Supremacy of Parliament, Supremacy of People’s Con-

gress
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