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ARBWIHEIFE3 IS L F Ao B2 53 S g o T H# (afair
price) 5 B e 0 FERB T FD H LR PR R T ET Foi s R AR
# %;i% ¥ R R4 2 4B (a living profit )+ £ 1990 # Town of Concord
i 4727 Breyer > S o BRI - L
* % & Alcoa 2 14—7 Lo prdrg E A ':}ék",f
FHEEAI-LAFRRBRE L T e
WA R pEEsLE 7}5@ B 2 T ET B Aot “f o & T AET HAadF s >
B TEIRER *‘ﬁ‘ﬁc“‘c’ﬁ'?’r““}_m?# AEBGP
A ik %009 R ) AP ST AL FHUF I e £
ERFERFIE A2 - - Fhh RIDd A P H B T ERIRE X
RFR2_F i w2 *‘F‘??F'Jf;’g%:}ik“,ﬁ%ﬁ? Alcoa 2|48 £ 2 ¢} o
7 i d *t it 69 Alcoa e Town of Concord & 21| /4- » & 2L F =R E 3 j2 o2

3

|

¢,ﬂwﬁﬁﬁmﬁéﬁﬁﬁﬁﬁsg%ﬁ&gﬁﬁ@%fipii;’Eﬂ
2003 # linkLine 44 AT&T ’&fﬁ—? PEMAERE > 2B N TR LI 2

#hen $0ts - @ (local loop) | ehdi s i % - @ # 8 DSL(digital subscriber line) <
$H4 2 o AT&T BEF 37605 & % 18 » 2 $HEE & foso il 58 R 4r 37 8
FPH2REF Y o TG RBRL 2 SNRE R 2 L 2B 3 g
BBt Akihr 0 BRBRI LA B2 7 LA JR L TR
* 2 &

L2353 Fanfe 8 S 75 B F T ¥ éc_ﬁ
RHTHERB PP FRFF B A RS

2. P i;‘%m#??; EAc (predatoryp icing) {7 5 :F & A F M BRE E b
TRk sk A E BT E L SRERL K (0 NP AR G el
L AT T K o

m
]
E-0)
1%
=
>~
<k
e
&y
J;o

*2United States v. Aluminum Co. of America (Alcoa), 148 F.2d 416(2d, Cir. 1945).
4. at 437-38.

*Town of Concord v. Boston Edison Co., 915 F.2d 17 (1st Cir. 1990).
*Town of Concord v. Boston Edison Co., 915 F.2d at 26-29

*linkLine,555 U.S. at 1116.
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Flpt %% ¢ R4 linkLine 82 3 3E4% 2 AT&T § 4R (3% AT&T 1 % & &
;P‘L]?’":UﬁélDSL l’i’-FRzl»’ e fl’l/ 1';(‘1% }? éi_.vi!ﬁ %H—;"‘PF»ZIZ‘)F & ’*ﬁ/ ‘37
n£ HE o e 1’535_ /2—;;»}';93', ’Kﬁxrﬁ pES Fm""l’:}’q— o

=y FREWEFLFILIRT

BMPpTVP R BERE SO L EE o BT 0D B dew it 1992 &
EmmmKM%4”%$ﬁFQ¥%%é’wé [ 3B Mo e s B
TEED HoiEa #L“’f B M EFNER kg HAIY A& TED FohI A
Mo BB Fadbd 4 BT S LA ST *% B etk AHE R T E X R fﬁ‘ﬁ
AEERLEFE 0 bl4c 1998 & £ Wi x5 0 FoRph i 2 b b 2 Y
FHiE IR A AP F o2 ¥ & (Tying) 2 + £ JE % Netscape 2. e F&n ﬁ‘*“Nawgator
S FHRY o &dE> 2 Windows9S & Windows98 # & <hif| {0 & Internet
Explorer(™ & @ f IE)* i A T P (¥ ¥ % 57 3+ i s 0 i F Hf 8 2
F1ig> @ A 4*5(@‘:#@”#6 %(‘“%ﬁ—iﬂ?‘")’ AEREEREED S rE k0 S
R s 25 oa Fankme Tl F RE2 B RA (perseillegality) | & H‘” °

I 5-fASRBHELEAS o - BASFIRBPRELAES L D275
+1];3-42 4 Jefferson Parish ?3%42?:' Eastman Kodak %% > 67 4 %245 T &
R A TR R R 2RREE T FELY 2B A
F G4 P R e I2 > m it Jefferson Parish & 274 g a‘% I BFE G
A pd 2 o ek 0 TE L 9 T F4 fx(character of demand) | >

Mgl A R %20 T iy B % (functional relationship) | ** > + jeinse
Window T% s AR LA S EmTEGE A B L8 W we

¥Eastman Kodak Co. v. Image Technical Services, Inc. - 504 U.S. 451 (1992)

*U.S. v. Microsoft Corp., 84 F. Supp. 2d 9, { 35 (D.D.C. 1999) (Jackson, J.) [hereinafter
Microsoft Findings of Fact].

P RECBITTERE - M LR - BEEE  MEFEMNLF - RELFMEEIOE LFER
AN BER LERER )R 2004 FE XK O MEEENG L&F - @55 7 A ARBEPHNNES -
Sue Ann Mota. Hide It or Unbundle It: A Comparison of the Antitrust Investigations Against
Microsoft in the U. S. and the E.U. [ J].Pierce L.Rev., Vo.I3, No.2( 2005).p.183.p.190

**Max Schanzenbach, Network Effects and Antitrust Law: Predation, Affirmative Defenses,
and the Case of U. S. v. Microsoft [ J]. Stanford Technology Law Review, p. 12 -p. 14 (2002).

*Jefferson Parish Hosp. Dist. v. Hyde - 466 U.S. 2. pp. 12-18.(1984)

“2 Jefferson Parish Hospital v. Hyde., 466 U.S. 2, 19.
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Xa A XdmE AR o r:cljv F)&.’J ) ERE - N SO E
Ekmﬂqﬁ?ﬁ% &H5 o B K%J%E'JEF?' PERLEL B
'J’i* AIRAR SRR o ek ,Mmm-a’;*ﬁ i o @ #
gk ‘ﬁﬁril_&] 1999&mSumm1t VISX %™ 3% 4% 2 ,j*u:}‘ﬂ & AR g
%quﬂmf“m%*ﬁéﬁ"wﬂﬁ%ﬂﬁﬁ R #E ey =
x ,w\—grwmm%ww AR R IR RS R
I ERIFT 5 L B ¢ (Federal Trade commission)# 1 © @ {5 —‘Fﬁ‘ )
;@1‘0{%? l mﬂ.&ﬁ"ﬁ%ﬁt&iﬁﬂ EE AEEREE T R AR S
AP e Tk maREL o
2. RANEF LA ST Fdg P A
g TN '—:bg 84 55 3 e [ ¥R foehigsd £ (appreciable
economic power) ¥ T Window it % % s>t ¢ Tntel A2 B Ap 5 chip A

|

"B F - ML b2 AR Bdek L g KPRk R *
P

Gy =
>S4

3

FI N
R

Eg'g*m

T ’9%%3## i® ,]‘< %i(Intel-compatible PC operating systems) ; » » & H 35 & |}
'iﬁ‘ O%l}l—,r;cﬁ—s"‘ﬁi%l—;}‘;@:" 4,37448
3. & 'ﬁ/ﬂﬁ /T\F'i% LA L EER
B A1 2 G T R RK F ©id 7 (original equipment manufacturer,
OEM) i # ] ~ 8 o4 hsagr [E chgpemi i - £ % - 14 % %
R E 0 F OEM & f § 1% 1B jedd op i (P4 Jied chf R4z
B GRIEHE ) Sag i %*ﬂ%’%ﬁ@%#immw’ﬁﬁiaaw
(purposeful) s8] 2T M4 4 & B o A Kt e T ges ff R
ek 3 KR P R0 B 4 ehitd (deliberate and purposeful choice to quell
incipient competition) | ° 7 5 0 IR =R ?F% F ;E > Window i% %
SR ,T*wv»PP?'H%#%-)i [Einf® r-t}aagw/ﬂ”’—ﬁ £ pyemsl 62 &

? o

4 BT R TR L AR

*> Federal Trade commission,FTC Judge Dismisses Remaining Allegations in Complaint
Against VISX,1999.Source:

http://www.ftc.gov/news-events/press-releases/1999/06/ftc-judge-dismisses-remaining-allegat

ions-complaint-against-visx

® HISLLEERN - BEERAED A ATDSKRENEE  WERNERRTHER - ZATTUE
5 BB LIEEEN B BA - URESAZEHEERZ -

TREMh  EEIMMBEEARUNEEEMBEIME - 2006 EATRSZTE 145528 5
138 & -

“8United States V. Microsoft Corp. 884 F.Supp.2d 9 (D.D.C.1999)
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http://www.ftc.gov/news-events/press-releases/1999/06/ftc-judge-dismisses-remaining-allegations-complaint-against-visx

ﬁ%%%&»ﬂ%iw”uﬁﬁﬁﬁ’ﬁ%ﬁi$wﬁIEﬁﬁ%”‘W
RER > FEH AL #E Netscape 2 570 7 % Navigator «h23844,%
PEcEEY 0 3 % OF A4 2 2 % #icdf (substantial enough in terms of
demMmW@%ﬁT%’ﬁﬁﬁ%i%iﬁ%mﬁdﬁ#ﬁiéﬁ
Rar k) - TAZE A8 2 AR T £ 2F Y H(small dollar-volume) »
BT d132(7 5 A AR R o

PHEARI| T PRER o G F ARG £ T2 R B( rule of reason)  fiy R ik E
BRpl A e iR AT P T RGERTIT o 4 FR 00 A AR 2 2 .
Foifihpedgidlas i 7S > TR AR NFMBREFF LT
ﬁﬂﬁ%%%*i%%%%’%?éﬂﬁ%’ﬁziﬁ%ﬁﬁéiﬁﬁﬁ’ﬁﬁ
TEE S o Bt N R R R F R

L& i) % 4 %2 & (net efficiency)

4o% 2R PpE L e T R4 i(character of demand) | iR 2 2 B E) 0 IR
FRFHN A PR EEEE A2 ool § F 2 (net efficiency) » $ ¢7 35
P ARES FHF GRS REERFEE L FRART S RE
WRE R A R o DHACRE MR ks X B (starter motors) A & £
AR OEAD FRACFIoE R F A GrEF B R 2 F 249k o
%ﬁ?@Eﬁmmmmmmmmﬁuﬂw’E@ﬁ$ﬁﬁﬂ{?§$€Eﬁ”ﬁ%
TOUREE RN ASFEERLRF O CED L drE o R
Genf oot Vo e B Ll Ay FE b ngd .

2.8 HT Hgp e g2 T4 B (redeeming virtue) | >

ERE

i

““Fortner Enterprises ,Inc. v. United States Steel Co., 394 U.S., 501; cf. International Salt Co. v.
United States, 332 U.S. 392, 396, 92 L. Ed. 20, 68 S. Ct. 12 (1947).

OIRBAIFERXAT - HPPrEME:

An analysis of market shares might become relevant if it were alleged that an apparently small
dollar-volume of business actually represented a substantial part of the sales for which
competitors were bidding. But normally the controlling consideration is simply whether a total

amount of business, substantial enough in terms of dollar-volume so as not to be merely de

minimis, is foreclosed to competitors by the tie, for as we said in International Salt, it is
'unreasonable, per se, to foreclose competitors from any substantial market' by a tying
arrangement, 332 U.S. at 396, 68 S.Ct. at 15.

*'United States v. Microsoft Corp., 253 F.3d 34, 84 (2001 U.S. App.).

B 1918 EMIBHRS AR AAE Brandeis EXMAHERHRPIEY - U REBFEES
PREZBIRAIEE - HPRNHIEREREERZRFIZEEASEY - ILEVBRADAPGEN " 538K
Al (rule of reason ) ; - Chicago Board of Trade v - United States - 246 U - S - 231 (1918 ) -
**United States v. Microsoft Corp., 253 F.3d 34, 92.(2001 U.S. App.)

YR  EEMRBFELARRELEMBEIME - 2006 EATFRSZTHE 145528 5

146 B °
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BN PEHASPAT R L RAFLE T ERNELER D Ui )
PR LB R AR RS Aok i T 2818 2 4 R (per se
illegality) | *UF|Fni7 & o AL P4 FEEH G L E - A RS L
2R AR AT PP H 2oL o T 2 5 LA i E (redeeming
virtue) » 4ok & 3 0 Mgk (7 kR TEAC S o 4 R A ¢ b
H 1% eF e g * 4230 4G (Application Program Interface APIS?) #de g 220 T
B3 p Fxtad a0 eq a4 i i (redeeming virtue) °

Flob o P RF IR R R R EY o FHE T SME o SR F 2R

R( rule of reason) e r2 F 3L o $ft o FP  gpkAF e dg ) "REEF T‘»i?‘léﬁJ Y
ERRFZ RRRERRET G TR TED G ﬂ%ﬁ.’&?« TE A rH TR
PRz wp iy 7. F,é"‘f LR '5'*]55&—&1 ?Z@LF’L ’ r‘C‘:b /?Jpé‘ 5 K- Rp
oo R H AT AR Fchg o0 FlG r@%ﬁﬁmﬁﬁi R AERER
VIR s A &44%’@94 & Eo Sy
A ¢ gl i s % (lock- 1neffect) IR $) i 7. ﬂ;&;} 3 ’fqzﬁ?ﬂ
?;7 RplzEA 4 lﬁﬁ%»_ dopt ik T R & e S (il
£iE,F %’7‘: o H Y miL?%ﬁF&gﬁf‘“ﬁi'fﬁ@L’r&i
F #Rig 2 B B] (perseillegal ) £2 & 32 B (rule of reason) 3 4

E}“N
=
'\4

17 H50 o

* iE o %‘?—fgf’owp ¥ RiE 2 2R P (per se 1llega)*}§z\ﬁé EIEN TR AR A - ]
Flz eV aXPE2LAEE AL 2 JpHBERIFE AP AE T LB A
Pzm s ol B AL 2 PRk R F R o

e FAf2 = /T E(Application Program Interface ,APIs) + SEMIREAFHNRBXRTLE - DU
B [fE FAAZ UL (5 AV AZ 0 -

*®For example, the bundling of a browser with OSs enables an independent software
developer to count on the presence of the browser's APIs, if any, on consumers' machines and
thus to omit them from its own package. See Direct Testimony of Richard Schmalensee [
230-31, 234, reprinted in 7 J.A. at 4309-11, 4312; Direct Testimony of Michael Devlin [{] 12-21,
reprinted in 5 J.A. at 3525-29; see also Findings of Fact 2.

TERMEh  EEMRBIFEARRELRERBEIMNE - AFRSET 2006 F5 14 524
E149H -

*8zauberman, G., Theintertemporal Dynamics of Consumer Lock-In”, Journal of Consumer
Research, Vol.30, 3, pp.405-419.( 2003, Dec)

P ESEHBLUAREED N GEARER -

OB E£H - BME - B8 BAMREMGLEBRME- MR EE T ERSE AR ENR

HISRE - JUIEASEE 2010 F 12 528 &5 12 8 -
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Wik L EED Fipde gl ﬁoé‘b RNV P ’*’*r,@ﬁ g EEA A
REERLZEA &R A ANEfoird 24 55 300 £ P\?'T%f_%\' » A eI T RR AR
) (Treaty on the European Union, TEU)fr &k g i& i i% ¥)(Treaty on the Functioning
of the European Union, TFEU) » {4 "'“ = BB W% TEU e/ il i 202 &=

i & ¢ 35 TFEU % 288 iR 2. ;fé%ﬂ vdp b AR EREALE HY

TFEU % 101 i£ % 106 i M ~ L2 2L A2 > B2 f EH5Pomp d 558 2
;}d-ﬂt; o

- . BEHMER LR R

FEHWIES L, TR ORiEo MAMA 5 G- B ApRES i;‘%ii
et 2 T E ARG LT NI - BEEHE B f( s1ng1e dominance)
=B E S 0 7 B 48 L f(collective dominance)” . @ 1 % b (Refusal to
Supply) 7 5 %4>t TFEU % 102 i > # 1 &% 5 B fey =5 9§42 3 3 5
RPATE R AT R FIRE PR HIEG 2 R L annis
d AR EEP S AT .
(=) %ﬁa;r
¥ EER % &
FERFH LIRS

ed =2 X155 H 2 (unilateral)* 24
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CEABAIMER - EEETAREISRNE A BRI OB E A - AR 2013 55 12 8 55 109
EE
®2Communication from the Commission — Guidance on the Commission's enforcement
priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant
undertakings - Official Journal of the European Union - 2009 C 45/7 - para1

BR 2R 3B 1E1& 40(Treaty on the Functioning of the European Union, TFEU)Z8 102 {&(ex Article 82
TEC) - EEREHAEAHSEANEFEEEE - —EAXRMESEEREBRHSMN TS - GRE
D EMBEERERS - BHRMSAES - BTREL - B MlTH
(a) EESBEEERANFERHEMZIS 1KY ;
(b) RHEE - mBARIMERE  BHEEHERZTE ;
(c) HIXSGHYARERNEE  BEHIEGHRF LAV ;
(d) URSHEBABEZWEEHBIESELRYE - MzNEEH 22U EEBBERRIGEZIZNE

mEN - (FEXNELTFRHEED)
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FRRPIFE 0 BN HEEGFHFRERE o a N ERET R 2T AT
d 1978 & United Brands % *gj 1% > Bg A E R R RE L R
MR AEAF AP A ST B kERa s Ft ey bl P B L fE T MR
A Sl w g B 5 el aoke ﬁ—i TR 82 1E%m v A v g
Pk R g E o ET FL @t HH T ER o
G) B30 ips S

F R A ﬁollﬁ‘(domlnance)’r‘ i% AT o T EZ G R Fan

KR z*ﬁ“ HB P =6 “BEE O REARBEENT A AVR
LR bz T Mﬂ A E R e IR )

M EEAR M S B¢ 3 2ERY 0 4e 1978 # United Brands Company %°° > 12 2 1979
# @1 & % Hoffmann-La Roche® - @ 3% & fie fid ¥ n\ﬂ ? #8 % % (several factors )
f—é-@bﬁ#%‘ CEENIR LA BRI R A AT L A pe

®Case 27/76, United Brands Co. and United Brands Continental BV v.Commission, 1978 ECR
207.

O - BONERERTARE R BB BERR-EEONER 2 RAAREUN LR R ER RS
SN BB S 7 HE - RBAEABMAFE _+=H3(2005 F 12 B) - 246 B

O B ET AR LRI BUM B 14055 82 1% BAXXZIER TS A BB I 2 MUERTS -
ERMIRIEE - Hh mBEEETAERNTSEERFNTENLS  HEMMUR  NESHEBR
SNERBBTAZENTSEENERSR EERBAZZHUUERINEE  DRIEZEEN
BT IANESR 2009 FiEE "HESHBMNHKERIRAOSE 82 (RIBLFREEFMITA
¥ EZEEE[RRA - 3 R:Communication from the Commission — Guidance on the
Commission's enforcement priorities in applying Article 82 of the EC Treaty to abusive
exclusionary conduct by dominant
undertakings.http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52009XC0224(0
1):EN:HTML

"2 8 Case 27/76 United Brands Company and United Brands Continentaal v Commission
[1978] ECR 207 - 55 113-121 E& ; Case T-395/94 Atlantic Container Line and Others v
Commission [2002] ECR 11-875 + 55 330 X °

828 Case 27/76 United Brands Company and United Brands Continentaal v Commission
[1978] ECR 207 - £5 65 E% -

®Case 85/76 Hoffmann-La Roche & Co. v Commission [1979] ECR 461 - 55 38 % °
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61976CJ0085:EN:HTML
Case 27/76 United Brands Company and United Brands Continentaal v Commission [1978] ECR

207 + 55 65 & 66 B ; Case C-250/92 Gottrup-Klime.a.Grovvareforeninger v Dansk
LandbrugsGrovvareselskab [1994] ECR 1-5641 - 58 47 EX ; Case T-30/89 Hilti v Commission [1991]

ECRII-1439 - 55 90 E§ -
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BE fLL ¢ 4p i TFEU % 102 % (ex Article 82 TEC)if * *t 2 gy =2 F ¥
(Dominant Undertakings)z2_ & * £t ",% 7 % (Abusive Exclusionary Conduct)pF > B 3%
{7 2 14 (Enforcement Priorities)dp % & BT e HEE - FEENEEFY

¥ (a significant period of time)#% B i % (increase prices) T & %t i -k # @
RS ET P T EEA AR GG s B 9L - Aam F TR AL
MARTE G A et o Bl o ZAp s ER T AT A F LRI B gt B
S ST AR

(1) |mF 4 FY e "ﬁ“ﬂ*? 83 orag 4o e’ 4] (constraints ) 0 14 & 3%
B H T A e (L BRE 2 TR AR F 2 S o

(2) MR 2FY L HETARA B FEMBETT g 2w oA H
BB e N B Hrs a2 ] e 1974 # fis # % Commercial Solvents
HAP T PR AR s AN EFEE A LR TR S
@i o ;T*«}LP TR P E R Z&i#”,f‘r‘ i 2 b e
TFEU % 102 i%(ex Article 82 TEC)F #* £ fie® Hi i o

(3) Ij——s"’r:i e _4;@- i piq n% fo A eTaE Ae 2 P o

£
=) & "r¥%®
.

1978&1{%1463 Hugl n&H{4 g:}gv—r’Hugm gl pdEd g T o
% 2}‘::’;%%‘E; FEFRLER it el S FPRAR > 1@ m-l'?qz;iﬁ‘_r‘h X ET e ER
s 419 o ‘—M;av fos o e d (54 1995 # 0 Magill % 05
ATFOEAR T D55 483 wpp s B2 i 20aRE M
HI R FEFE AT 2P o %——fﬁ s 14 4 1998 & 7 Bronner % 7 4p I L 2
76

(z) E727a@iE
T BB EIRRL LR PIES R E MRy R F W L
i (indispensable) 4 » + /T*nqmﬁr% WA R R IMAERE & F UK
ﬁ, BEJRALE 5o M FHIEG W ABITAR BRI N ED
EEL LR > pEHELYI AN YE g F TFEU ¥ 102 57 -

‘;N ‘Aét

""Communication from the Commission — Guidance on the Commission's enforcement
priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant
undertakings - Official Journal of the European Union - 2009 C 45/7 - para.11~12 ( @* £
PERGZEGWEZEP AR )

PTHRESE, ARELERERRAFHEZERME - BEE _EHEBEMEE -

8 Joined case 6-7/73,[1974] ECR,para.25.

"0J L 22/23,[1978],ECR

"Cases C-241/91 P and C-242/91 [1995] ECR -743, para.52-56.

"®Cases C-7/97 [1998] ECR, para.3-9.
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(1) SHLE S s ng
TFEU % 102 if e dvas A 4548 craf * & b0 Bl > %051 B # 1 A g &
o e ik s el MY B A ETR D SRR B BV O
Mg oo BEE L R EAE T A RS Al mehF s o e 7 i
EER D I
(1) 2 2T §F 55
(2) W12 A ~ 4 G SR E > R F FRRFT L
(3) HARET £33
(4)ﬁ?%ffﬁ4cﬂiéz L1 3 bEREL o
*’#r%%m%r*ﬁr 2 ER K THWEER 73 LRI A
Er o3 REP > IS E 7 s LF A 2 i w0 FRE Y TFEU
MlmnﬁML@?“i%xﬁ%F”ﬂbh&iﬁ%ﬁi%“ﬁ%iﬁWJﬁ‘&?F§
M E B *"ng.ﬁg])ﬂ‘* \Ilﬁr]%,l}]LL—g’\/)&pQ*ﬂ‘g]_g-f\ﬁrg ’I—"’I{Ei#
2.P b e Ap b ii*“ ARy 40% PR TR TR A
KL Z G EZ > TFEU % 102 £ 4o A fB4p b (7 2 A R B¢ 4
HEES ﬁthéM£¢ﬁﬁmﬁé’x?@@wmﬁf,%gﬁfig
FI* 5 102 FAISE AR A AR (7 5 PP AR AR 2T A7 2 o
ARG R FHERAIATOL R (B o

S BRPEHRRRRRR L SR
() REHEHRRFRBREZ R

FE T 43R (Price Squeeze & Margin Squeeze) {7 & (R L € &K 0 A
ERARTE R RIBETE - 2B R R 2704 24 T
A4l AARIF I EFAfr i o d FEEHLASUR A e 2
ABAS R L EER SRSl AE SN E N8 > H
LRREHEE] AASZRPFEZ T TERY KT JIE B340
4 ABASDS Fii 4 o

(=) FRF|BEF S PRTE R B

2010 # 10 * 4 p » %+ % Be(European Court of Justice)¥H4¢ B & 17 % #4#/&
- RAEFIRELA g(European Commission)i:3% » $3% 7 % A2 1260 ¥ & ~
T Fr e o o PF > oM o m Rl 2 Fu(General Court)Z 24 5 ¥ FEgn

¥

PREN . im (RBETRY) £ 102 GENHEREENEAER- LN EA S HERE
EE-XAHE  AERIE 2012 £ 3 8 - 155-160 °
™ case T-5/97, Industrie des PoudresSphériques v. Commission of the European Communities,

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61997A0005:EN:HTML
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4R 7 % 3 * * TFEU % 102 #%(ex Article 82 TEC)80 X B LEEY FLE
#3232 5 g ¥ 4 (Equally Efficient Operator, EEO)fr & 2% 5 5 %  (Reasonably
Efficient Operator,REO)«E LI S TR E & N e ERERE S - A
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BHET R B B R B R G R § e
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the European Union ; TFEU) . 2 102 1& - Eop/R3 W0 T :Consolidated version of the Treaty on
the Functioning of the European Union - PART THREE: UNION POLICIES AND INTERNAL
ACTIONS - TITLE VI: COMMON RULES ON COMPETITION, TAXATION AND
APPROXIMATION OF LAWS - Chapter 1: Rules on competition - Section 1: Rules applying to
undertakings - Article 102 (ex Article 82 TEC)
Article 102(ex Article 82 TEC)
Any abuse by one or more undertakings of a dominant position within the internal market or in
a substantial part of it shall be prohibited as incompatible with the internal market in so far as it
may affect trade between Member States.

Such abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading
conditions;

(b) limiting production, markets or technical development to the prejudice of consumers;

(c) applying dissimilar conditions to equivalent transactions with other trading parties, thereby
placing them at a competitive disadvantage;

(d) making the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial usage, have no
connection with the subject of such contracts.

' 2010/572/EU: Commission Recommendation of 20 September 2010 on regulated access to
Next Generation Access Networks (NGA) Text with EEA relevance
CRONEBR RN T % - B AR EEE M —ARR A (principle of legal certainty) - #7B%E
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8 Case T-30/89,[1991] ECR,para.33,61.

8 Case T-30/89,[1991] ECR,para.68

¥Case T-30/89,[1991] ECR,para.33,93.

#Case T-89/91,[1994] ECR

¥Case T-89/91,[1994] ECR,para.82

PCase T-89/91,[1994] ECR,para.138
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(D) #EfrikErtL 2557 Bibz R 5

(2) *t ¢ 3 HRPE 2T > BEE L KE(undertaking)#E & A 5

Q) M EFRT I Y FHF ERESBRELAS VEEE LSNP

€
(4) 774 & 17 & -2 4 0z (forecloses) 4 2 i 4%

() HFHELELH AL LTI

B >R @ & % 4] (Standard Essential Patent » i #i SEP) & & % %7/% @ e
HpeRE koW d BT 2011 4 2 F pl B e & (PR * TFEU % 101
i%4p = (Guide lines on the applicability of Article 101 of TFEU to horizontal

%'Case COMP/C-3/37.792

CILATRE ABMBHEIRKE 82 18 - 185 BEUNKERE(FI£4(Treaty on the Functioning of
the European Union ; TFEU) . 55 102 1%

Ve  ESS|IZHREATHISIEMA - PEAEB 2012 F5 38 124 8 -

% Case T201/04 Microsoft v Commission [ 2007 ] ECR Il - 3601 : para. 842

Microsoft refers to recital 794 to the contested decision and asserts that the Commission
based its finding that there was abusive tying in the present case on the following factors:
—first, the tying and tied products are two separate products;

—second, the undertaking concerned is dominant in the market for the tying product;

—third, the undertaking concerned does not give customers a choice to obtain the tying product
without the tied product; and

—fourth, the practice in question forecloses competition.
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